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1 SUPREME COURT NO. 34919 
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) CASE NO. CV-07-48 
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VS. 1 
) 
MARK ALLEN PERSON, ) 
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RESPONDENT-APPELLANT 1 
CLERK'S RECORD ON APPEAL 
Appeal from the District Court of the Fourth Judicial District of the State of Idaho, in and 
For the County of Boise. 
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Fou*\1 Judicial District Court - Boise County 
ROA Report 
Case: CV-2007-0000048 Current Judge: G. D. Carey 
Mark A Person, Plaintiff vs State Of Idaho, Defendant 
User: MARTINEZ 
Mark A Person, Plaintiff vs State Of Idaho, Defendant 
Date Code User Judge 
311 12007 NCPC AMBUEHL New Case Filed - Post Conviction Releif Kathryn A. Sticklen 
AMBUEHL Filing: QSPC - Post Conviction Relief Filing Paid Kathryn A. Sticklen 
by: Person, Mark A (subject) Receipt number: 
0003806 Dated: 3/1/2007 Amount: $.00 (Cash) 
Prosecutor assigned Boise County Prosecutor Kathryn A. Sticklen 
Affidavit in support of petition for Post Conviction Kathryn A. Sticklen 
Relief 
PROS 
AFFD 
AMBUEHL 
AMBUEHL 
Motion for appointment of counsel in application Kathrjm A. Sticklen 
for post conviction relief 
Affidavit in support by Diane Walker Kathryn A. Sticklen 
MOTN AMBUEHL 
AFFD 
AFFD 
311 312007 MlSC 
3/14/2007 MISC 
311 512007 CHJG 
311 612007 NOTC 
3/27/2007 ORDR 
ORPD 
AMBUEHL 
AMBUEHL 
AMBUEHL 
AMBUEHL 
AMBUEHL 
AMBUEHL 
AMBUEHL 
AMBUEHL 
Affidavit in support by Molly Huskey Kathryn A. Sticklen 
Recusal Kathryn A. Sticklen 
Request for assignment of district court Judge Kathryn A. Sticklen 
Change Assigned Judge Joel D. Horton 
NOTICE OF ASSIGNMENT OF JUDGE Kathryn A. Sticklen 
Order on motion for appointment of counsel Joel D. Horton 
Subject: Person, Mark A Order Appointing Public Joel D. Horton 
Defender Public defender John A Miller 
Motion for enlargment of time G. D. Carey 4/lk/2007 MOTN 
PETN 
4/20/2007 
4/23/2007 ORDR 
4/30/2007 ORDR 
-REF- 
AMBUEHL 
AMBUEHL 
AMBUEHL 
AMBUEHL 
AMBUEHL 
-PrRnBUEHC- 
Petition for appointment of special prosecutor G. D. Carey 
Order Appointing Public Defender Joel D. Horton 
Order Governing Judicial Review Joel D. Horton 
Order for enlargment of time Joel D. Horton 
5/2/2007 NOTC AMBUEHL Notice of status conference 6-7-07 3PM STATUS Joel D. Horton 
CONFERENCE IN ADA COUNTY 
HRSC AMBUEHL Hearing Scheduled (Status 06/06/2007 03:OO Joel D. Horton 
PM) 
Answer (Blount) Joel D. Horton 5/30/2007 ANSW 
APER 
AMBUEHL 
AMBUEHL Other party: State Of Idaho, Appearance Ralph R. Joel D. Horton 
Blount 
Motion to take judicial notice of the underlying Joel D. Horton 
criminal case 
6/1/2007 MOTN AMBUEHL 
BREF 
MOTN 
6/4/2007 ORDR 
AMBUEHL 
AMBUEHL 
AMBUEHL 
Brief in support of motion for summary dismissal Joel D. Horton 
Motion for summary dismissal Joel D. Horton 
Order vacating status conference on June 6, Joel D. Horton 
2007 
6/5/2007 NOTC AMBUEHL Notice of hearing in Ada Co. on July 25, 2007 at Joel D. Horton 
300 pm on State's Motion for Summary dismissal 
Hearing result for Status held on 06/06/2007 Joel D. Horton 
03:OO PM: Hearing Vacated 
HRVC AMBUEHL 
Date: 3/20/2008 
Time: 05:22 PM 
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Fou*h Judicial District Court - Boise County 
ROA Report 
Case: CV-2007-0000048 Current Judge: G. D. Carey 
User: MARTINEZ 
Mark A Person, Plaintiff vs State Of Idaho, Defendant 
Mark A Person, Plaintiff vs State Of Idaho, Defendant 
Date Code User Judge 
6/5/2007 HRSC AMBUEHL Hearing Scheduled (Motion 07/25/2007 03:OO Joel D. Horton 
PM) State's Motion for Summary dismissal 
711 712007 HRVC AMBUEHL Hearing result for Motion held on 07/25/2007 Joel D. Horton 
03:OO PM: Hearing Vacated State's Motion for 
Summary dismissal 
HRSC AMBUEHL Hearing Scheduled (Motion for Summary Joel D. Horton 
Judgment 09/20/2007 03:OO PM) NO 
TRANSPORT REQUIRED 
9/6/2007 MOTN AMBUEHL Motion to stay - (Miller) Joel D. Horton 
9/20/2007 DPHR AMBUEHL Hearing result for Motion for Summary Judgment Joel D. Horton 
held on 09/20/2007 03:OO PM: Disposition With 
Hearing NO TRANSPORT REQUIRED 
9/21/2007 ORDR AMBUEHL Order granting respondent's motion for summary Joel D. Horton 
dismissal &judgment 
10/18/2007 MOTN AMBUEHL Motion by appellantlpetitioner's to proceed in G. D. Carey 
forma pauperis on appeal 
10/22/2007 ORDR AMBUEHL Order waiving fees & costs on appeal G. D. Carey 
NOTC AMBUEHL NOTICE OF APPEAL G. D. Carey 
CHJG AMBUEHL Change Assigned Judge G. D. Carey 
10/23/2007 APSC AMBUEHL Appealed To The Supreme Court FEES WAIVED G. D. Carey 
1/17/2008 MlSC AMBUEHL SP CT - Clerk's Certificate filed G. D. Carey 
MlSC AMBUEHL SP CT - CLERK'S RECORD & REPORTER'S G. D. Carey 
TRANSCRIPT MUST BE FILED 4-22-08 
MARK A. PERSON # 68322 
I.C.C. H Pod 
Post Office Box 70010 
Boise, Idaho 83707 
Petitioner pro se 
> 
DISTRICT COURT BOiSE COUNPI, IDAHO 
Rewrded in Book Page- 
"& MAR - I 2007 - 
No. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BOISE 
MARK A. PERSON, 
Petitioner, 
-vs- 
THE STATE OF IDAHO, 
Respondent. 
Civil Case No. C\/. 2001 - y8 
District Court No. CR-01-00701 
i 
f PETITION FOR POST 
) CONVICTION RELIEF 
STATE OF IDAHO ) 
: SS. 
The County of ADA ) 
COMES NOW, MARK A. PERSON, petitioner pro se, In the above entitled cause; 
and, who, respectfully presents this application for post conviction relief, based upon the 
law and facts of the case, those grounds and causes more fully explained herein and after, 
as well as the petitioner's affidavit in  support hereof; said affidavit being attached hereto 
and, by this reference, incorporated herein as though quoted in its entirety. 
PREFATORY STATEMENT 
Briefly said: This matter brings before the Court a collateral attack upon the 
applicant's plea and subsequent sentence, alleging a breach of the underlying plea 
agreement, and/or predicated upon a claim of ineffective assistance of counsel at the 
investigative, plea entry, sentencing, and direct appeai stages of these proceedings. 
~ A L  APP ICATION FOR POST CONVICTION RELLEF - Page L of 7. fJ R I 6 1 N A L 
Moreover, Notice is hereby provided the Court and opposing parties, pursuant to 
ldaho Code 4119-4903, that the appiicant lacks both the record and iegai expertise needed 
to  properly prepare and present all the issues, or to attach relevant portions of the record; 
and, for these reasons alone, amendment and discovery will undoubtedly be required. 
JURISDICTION 
Petitioner is currently ~ncarcerated within the ldaho Department of Corrections 
(IDQC), and housed at the ldaho Correctionai Center (ICC), South of Boise, pursuant to a 
judgment of conviction and unified sentence of f ifty years (50) years, fifteen (15) years of 
which is fixed, on a single count of Second Degree Murder. That sentence handed down by 
the Honorable Kathryn A. Sticklen, on September Sth 2005 in open court. 
Th~s petition challenges the constitutionai~ty of that conviction and sentence, 
charging that there exists evidence of material facts and law, not previousiy presented nor 
heard, which have abrogated the rights of the applicant guaranteed under the applicable 
portlons of the United States and ldaho State Constitutions, and, thus require vacation of 
the conviction and/or resentencing. 
Accordingly, jurisdiction is proper in this matter pursuant to ldaho Code 19-4901 et 
seq., and Rule 57 of the ldaho Criminal Rules. Furthermore, venue in these proceedings is 
appropriately before this Court, since the crime alieged occurred within Boise County. 
STATEMENT OF THE CASE AND PRIOR PROCEEDINGS 
Late in the afternoon of July 2nd 2001 an argument between Mark Person (herein 
after known simply as Person) arid Eric christensen took piace at a pull out on Bogus Basin 
Road, North of the City of Boise. Christensen died at that' same location of knife wounds. 
A woman by the name of Joi and claiming to be an eye witness, informed police of the 
body's location and that Person had committed the homicide. Person was arrested some 
three (3) days later and questioned at the Ada County Sheriff's Office, where he made 
several incriminating admissions. That interview was video taped. 
INITIAL APPLICATION FOR POST CONVICTION RELEF - Page 2 of 7. 
k, fj 
Following this interrogation Person was assigned counsel, who immediately moved to 
suppress the entire interview. The district court denied that motion to suppress. 
Subsequently, Person entered a conditional plea of guilty to an amended charge of second 
degree murder, a PSI was prepared - to which certain objections and corrections were 
made by Person - and the Court imposed a unified life sentence, twenty years of which 
were fixed. 
On appeal Person persuaded the appellate court that his Miranda rights had been 
violated during a portion of the interview and the case was remanded for further 
proceedings consistent with those findings.' Upon remand, a I.C.R. Rule 11 plea agreement 
was entered into with the state. Under the terms of that agreement, Person was to be 
immediately sentenced to a term of f ifty years, fifteen of which was to be fixed. No PSI 
was to be prepared, nor considered; and, should the Court decide to reject these terms, 
Person was to be permitted to withdraw his plea and otherwise proceed. 
The district court agreed to the foregoing terms and passed sentence on September 
gth 2006. 
Sometime thereafter, attorneys for Person filed a bifurcated motion to correct a 
clerical mistake, pursuant to I.C.R. 32 and 36. The gist of that motion was a request that 
the Court order that copies of the 2003 PSI be returned from IDOC or redacted, and was 
predicated upon the plea agreement itself as well as € l i i t - ' P ~ S I - f & u ~  
statements the Court of Appeals had held should be suppressed. On March l o t h  2006, the 
district court denied that motion. 
A timely appeal was filed and is currently before the appeiiate court in the briefing 
stage.2 This concludes the statement of the. case and nature of prior proceedings. 
1 State o f  Idaho v. Mark Person, 140 Idaho 934, 104 P.3d 976, (COA 8-16-2004) 
2 State of Idaho v. Mark Person, Supreme Court Docket No. 32998 
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INITIAL GROUNDS FOR RELIEF 
A. THAT THE PETITIONER'S PLEA OF GUILTY WAS INDUCED BY COUNSEL'S FAILURE TO 
INFORM HIM THAT ONE OF THE CONDITIONS OF THE PLEA AGREEMENT WAS EITHER NOT 
INCLUDED THEREIN OR BEYOND THE SCOPE OF THE COURT TO GRANT; AND, THUS, HIS 
PLEA HAS RESULTED IN A CONVICTION AND SENTENCE THAT CAN NOT BE RELIED UPON AS 
JUST UNDER THE LAW, AND THAT CONSTITUTES INEFFECTIVE ASSISTANCE OF COUNSEL AT 
THE PRETRIAL AND PLEA AND SENTENCING STAGES OF THESE PROCEEDINGS. 
Simply set out, the allegation is this: When Person agreed to enter his plea of 
guilty it was with the specific understanding that no PSI would be made a part of the 
sentencing process. This was an important condition to Person, since the 2003 PSI 
contained statements which the appellate court had determined required suppression. And, 
the inclusion of those unredacted remarks would almost certainly impact his classification 
within the prison system and his chances for parole. Absent this cond~tion i t  is highly 
unlikely Person would have entered into the plea bargain.3 
Person's attorneys of record knew this condition was key to his entering into a Rule 
11 plea agreement and have said so, in open court, at the oral argument hearing on the 
motion to correct a clerical error. 
Accordingly, the conduct of Person's attorneys constitutes ineffective assistance of 
counsel for either allowing Person to  piead to conditions other than what they had informed 
. . him were an intrinsic part of the bargaln or €heir railure ro reco--1 
was beyond the power of district court to  grant 
Either of the foregoing is sufficient reason to provide the petitioner the records, 
counsel, an evidentiary hearing, and the opportunity to amend on this issue. 
B. APPELLATE COUNSEL'S ADVISEMENT THAT THE PETITIONER'S TIME TO FILE EITHER A 
POST CONVICTION OR ICR RULE 35 WERE TOLLED BY THE CURRENT APPEAL WERE ERROR 
THAT CONSTITUTES INEFFECTIVE ASSISTANCE OF COUNSEL AT THE DIRECT APPEAL STAGE 
OF THESE MATTERS AND A DENIAL 'OF THE PETITIONER'S RIGHTS UNDER THE APPROPRIATE 
PORTIONS OF THE IDAHO AND UNITED STATES CONSTITUTIONS. 
WITIAL APPLICATION FOR POST CONVICTION RELIEF - Page 4 o f  7. 
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For whatever the reason, appointed counsel for the appeal of Person's denial of the 
motion to correct a cierical error advised the petitioner, early in June of 2006, that his 
time to file a ICR 35 and a collateral attack under Idaho Code 9119-4901 et  seq. were 
tolled until the completion of his current appellate  proceeding^.^ Sometime In December 
2006 counsel recognized the error and informed Person that he had been misadvised. 
Person wrote counsel in an attempt to obtain confirmation in writing that he could submit 
with these filings. When he didn't receive an answer, he prepared affidavits for the two 
attorneys signature and mail those  document^.^ 
The combined content of the affidavits of Walker, Person and Huskey provide clear 
and convincing evidence that any failure to meet the time frames for post conviction lies 
at the feet of counsel and not the petitioner. 
Person's prayer for relief on this issue is that the Court provide a resentencing, with 
credit for time served, thus triggering once again the time frame for filing either a Rule 35 
or a petition for post conviction. Or, in  the alternative, that the Court consider this filing 
under the auspices of that section of ICR Rule 35 which allows the challenge of an illegal 
sentence. 
C. THE PETITIONER HEREBY RESERVES THE RIGHT TO AMEND THIS PETITION 
WITH FURTHER ISSUES, INCLUDING BUT NOT NECESSARILY LIMITED TO A CUMMULATIVE 
ARGUMENT ON INEFFECTIVE ASSISTANCE OF COUNSEL; PROFFERING, HERE AND NOW, 
THAT HE HAS NEVER BEEN IN POSSESSION OF THE ENTIRE RECORD OR THAT DISCOVERY 
PREViOUSLY PROVIDED HIS ATTORNEY TO AID IN THESE PREPARATIONS. 
See: Person's Affidavit in Support of Post Conviction Relief, in this regard; said 
-
affidavit being included herewith and by this reference incorporated herein, as though 
quoted here verbatim. 
3 See: Person's Affidavit in Support of Post Conviction, included herewith. 
-
4 See: Affidavits of Molly Huskey, Diane Walker, and Mark Person, included herewith. 
-
5 See: Person's Affidavit in Support of Post Conviction, included, in this regard 
-
INITIAL APPLICATION FOR POST CONVICTION RELIEF - Page 5 o f  7. 
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CONCLUSION 
The foregoing facts and circumstances are sufficient to warrant appointment of 
counsel, judicial notice of the entire underlying record, and an evidentiary hearing on the 
these and any other issues brought to light following court appointed counsel or the 
petitioner being placed in possession of the full record. Tlierefore, petitioner requests relief 
as follows: 
PRAYER FOR RELIEF 
WHEREFORE, the petitioner respectfully moves this Court to enter an Order 
providing the following: 
1 ACCEPTANCE OF JURISDICTION and VENUE in these ,proceedings, with normal 
advancement upon the Court's calendar: 
2. THAT JUDICIAL NOTICE Is to be taken of the entire underlying record, pursuant to 
I.R.E. 201, in CR-01-00701, Idaho Appellate Docket No. 29517 - August 16, 2004 and No. 
32998 - currently before the Idaho Supreme Court: 
3. APPOINTMENT OF CONFLICT COUNSEL, pursuant to I.C. 19-4904 and 19-852; 
4. THAT DIRECTS the Clerk to serve the respondent a conformed copy of this filing, 
pursuant to I.C. 19-4902; thus REQUIRING the respondent to provide an Answer, as well as 
- - f : . k Q ~ e - - r - & n f ~ d & ' ~ ~ ~ D J  davs Qf_~eec&t thereof, pursuant 
to I.C. 19-4906(a). 
5. AND, for any additional relief the Court may deem necessary or proper under these 
circumstances. 
DATED this 27th day of FEBRUARY 2007. 
Petitioner pro se 
INITIAL APPLICATION FOR POST CONVICTION RELIEF - Page 6 of 7. 
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VERIFICATION 
I, DO HEREBY CERTIFY and AFFIRM that I am the petitioner in the foregoing 
application for post conviction relief, and; that I have read the contents thereof in their 
entirety, and, that the facts contained therein are true and correct to the best of my 
knowledge and belief in ail aspects. 
DATED this 27th day of FEBRUARY 2007. 
MARK A. PERSON 
Petitioner-Affiant pro se 
SUBSCRIBED and SWORN to before me, a Notary Public, this$&day of/ijEBRUARY 2007. 
Commission ~xpires:' ?I&& 
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MARK A. PERSON # 68322 
I.C.C. H Pod 
Post Office Box 70010 
Boise, Idaho 83707 
Petitioner pro se 
Ffl* MAR - f 2007 - No. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BOISE 
MARK A. PERSON, 
Petitioner, 
-vs- 
THE STATE OF IDAHO, 
Respondent. 
Civii Case No. CV- C V . 3 007 "1 % 
District Court No. CR-01-00701 
1 
) AFFIDAVIT IN SUPPORT 
) OF PETITION FOR POST 
) CONVICTION RELIEF 
) 
STATE OF IDAHO ) 
: ss. 
The County of ADA ) 
MARK A. PERSON, after first being duly sworn upon his oath, deposes and says: 
1. AFFIANT is the petitioner pro se in the above encaptioned matter, and brings this 
application for post conviction relief in good faith, absent any purpose to delay or annoy: 
2. AFFIANT has only a limited education, is financially indigent, and has no knowledge 
of case law and legal procedure; as a point of fact, all of these filings have been prepared 
by a former inmate law clerk, who may or may not be able to continue to aide YOUR 
AFFIANT since the rules that govern such assistance are growing increasingly more 
restrictive: 
3. AFFIANT has never seen nor possessed the entire case file or fully examined a 
complete copy of the underlying record and discovery in these matters: 
ORIGINAL 
PERSON'S AFFIDAVIT IN SUPPORT OF POST CONVICTION RELIEF - Page 1 o f  3. 
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4. THAT the Idaho Correctional Center's legal resource office, where the petitioner is 
presently housed, has no state or federal reporter series, and contains only the most basic 
of pre-printed forms,. some of which, including those for post conviction relief, which are 
legally inadequate: 
6. AFFIANT has made a deligent effort since learning that he was incorrectly advised 
of the tolling of the time frames on his post conviction and Rule 35 to  secure aid in filing 
this application, but was unable to do so until now for reasons beyond his control: 
7. YOUR AFFIANT has read in it's entirety the petition in these matters, and, should 
YOUR AFFIANT be called upon to provide testimony in these proceedings, AFFIANT could 
and would testify that the facts represented therein are a true representation of the events 
as they occurred throughout the underlying proceedings, as well as the fact that in June of 
2006 YOUR AFFIANT asked his appellate counsel about the time he had remaining io file 
either a Rule 35 or a post conviction proceeding, and was advised that his current appeai 
tolled those time frames until these proceedings were fully concluded. - It was not until 
sometime In December of 2006, that AFFIANT was informed that this earlier advice had 
been in error. After learning this YOUR AFFIANT made every effort to find assistance in  the 
filing of his post conviction and to obtain and secure the truth of these allegations as 
qu~ckly as possible. 
8. AFFIANT is that same individual who coliected and included the appendices and 
exhibits attached herewith, and YOUR AFFIANT hereby certifies and affirms that these are 
true and correct copies of the originals: 
9. YOUR AFFIANT was assurred by his sentencing attorneys that if he pled guilty, the 
2003 PSI would be removed from [DOC hands and no other PSI would replace it. AFFIANT 
would not have entered his plea of guilty had he known this particular restriction was not a 
part of the agreement. 
PERSON'S AFFIDAWT IN SUPPORT OF POST CONVICTION RELIEF - Page 2 of 3 
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FURTHER sayeth  YOUR AFFIANT naught. 
SUBSCRIBED and SWORN to  before me this 27th day of FEBRUARY 200 
Commission Expires: %/&&$ 
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MARK A. PERSON # 68322 
I.C.C. H Pod 
Post Office Box 70010 
Boise, ldaho 83707 
Petitioner pro se 
DISTRICT COURT BOISE COUNTY, IDAHO 
Recorded in B o o k p a g e -  
MAR - li 2007 - 
A No, 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BOISE 
MARK A. PERSON, 
Petitioner, 
-vs- 
THE STATE OF IDAHO, 
Respondent. 
Civil Case Na. CV .200'l '1% 
District Court No. CR-01-00701 
MOTION FOR APPOINTMENT OF 
COUNSEL IN APPLICATION FOR 
POST CONVICTION RELIEF 
COMES NOW, MARK A. PERSON, petitioner pro se, in the above encaptioned cause 
of action; and, who, respectfully moves this Honorable Court, pursuant to  ldaho Code B19- 
4903, for the appointment of conflict counsel to represent the applicant in these 
proceedings for collateral relief. 
the application for post conviction relief included herewith, those affidavits in support 
thereof; the entire uderlying record(s) in criminal case number CR-01-00701, appeliate 
docket numbers 29517 :August 16, 2004, and 32998 - currently before the ldaho Supreme 
Court. 
Thl 
DATED t h i d z  day of FEBRUARY 2007 
Petitioner-Movant pro se 
ORIGINAL 
MOTION FOR APPOINTMENT OF COUNSEL IN POST CONVICTION - Page 1 of 1. 
CERTIFICATE OF SERVICE BY MAIL 
I, DO HEREBY CERTIFY and AFFIRM that a true and correct copy of the foregoing 
Petition for Post Conviction Relief, and accompanying documentation were served upon the 
d- 
respondents' counsel of record, by placing the same in the U.S. Maii, this$-7day of 
FEBRUARY 2007, addressed as follows: 
Prosecuting Attorney 
Boise County Prosecutor's Office 
406 Montgomery Street 
Post Office Box 186 
ldaho City, ldaho 83631 
MARKA. PERS 
Petitioner-Affiant pro se 
CERTIFICATE OF SERVICE BY MAILING - Page 1 of I. 
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MARK PERSON # 68322 
I.C.C. H Pod 214-B 
Post Office Box 70010 
Boise, Idaho 83707 
Petitioner pro se 
DISTRICT COURT BOISE COUNW, IDAHO 
Recorded in Book Page- 
Filed MAR - 1 2007 - No. 
IN THE FOURTH JUDICIAL DISTRICT OF THE DISTRICT COURT 
MARK PERSON, 1 
\ 
Petitioner, j District Case No. 2001-00701 
1 Civil Case No. c ,V 
-vs- 
(?.00'7-Y$ 
1 
1 AFFIDAVIT IN SUPPORT 
STATE OF IDAHO, 1 BY DIANE WALKER 
Respondent. 
1 
1 
STATE OF IDAHO ) 
: ss 
COUNTY OF ADA ) 
DIANE WALKER, after first being duly sworn upon her oath, deposes and says: 
1. YOUR AFFIANT is a member of the Idaho State Bar, currently employed within the 
Office of the Appellate Public Defender, and one of two attorney's working on Mark Person's 
appeal in State of Idaho v. Mark Person, Supreme Court No. 32998. 
2. AFFIANT brings these facts to the attention of the district court in good faith, absent 
any purpose to hmder or delay: AND 
3. YOUR AFFIANT should she be called upon to provide testimony in these proceedings 
could and would provide the following facts material to the question of equitable tolling in the 
time frames for Mark Person's filing a petition for post conviction relief: 
a. That AFFIANT was discussing Mark Person's current appeal with him in early 
December, and during the course of that telephonic exchange noted a disparity between what 
DIANE WALKER'S AFFIDAVIT IN SUPPORT - Page 1 of 2 ORIGINAL 
4 Mark believed to be the time left for him to lodge a ICR 3 or an application for post 
conviction relief and what the law prescribed: 
b. That YOUR AFFIANT thereafter discussed this matter with Molly J. Huskey, 
orily to learn that Mark had been inadvertently misadvised that his current appeal tolled the 
time frames for his filing of either a ICR 35o r  a petition for post conviction relief; 
c. When Mark Person called back, AFFIANT informed h'm of the error, advised him 
to file his post conviction, and that "they" would come forward at the proper time and 
inform of the Court of the source of the misinformation. 
4. FURTHEK sayeth YOUR AFFIANT naught. 
DATED this $&y of % 2007. 
Attorney-Affiant 
SUBSCRIBED and SWORN to before me a Notary Public 
- 
~ommisslon Expires: ---v'. 
DIANE WALKER'S AFFIDAVIT IN SUPPORT - Page 2 of 2. 
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DISTRICT COURT BOISE COUNW, IDAHO 
Recorded in B o o k P a g ~  
MARK PERSON # 68322 
I.C.C. H Pod 214-B 
Post Office Box 70010 
Boise, Idaho 83707 
Petitioner pro se 
MAR - I 2007 - 
NO. 
IN THE FOURTH JUDICIAL DISTRICT OF THE DISTRICT COURT 
IN THE STATE OF IDAHO, IN ANJJ FOR THE COUNTY OF YA b~ 1st- 
MARK PERSON, 
Petitioner, I District Case No. 2001-00701 
1 Civil Case N o . w O o 7  
-vs- 1 - 4 2  
1 AFFIDAVIT IN SWPORT 
STATE OF IDAHO, 1 BY MOLLY J. HUSKEY 
Respondent. 
1 
1 
\ 
I 
STATE OF IDAHO ) 
: S S .  
COUNTY OF ADA ) 
MOLLY J. BUSKEY, after first being duly sworn upon her oath, deposes and says: 
1. YOUR AFFIANT is a member of the Idaho State Bar, presently employed within the 
Office of the Appellate Public Defender, and at those times relevant to the following 
averments assigned as the appellate attorney for Mark Person, in the matter of State of  Idaho 
v. Mark Person. Supreme Court Docket No. 32998: 
2. AFFIANT brings these facts to the attention of the district court in good faith, absent 
any purpose lo hinder or delay: AND 
3. YOUR AFFIANT should she be called upon to provide testimony in these proceedings 
could and would provide the following facts material to the question of equitable tolling in the 
time frames for Mark Person's filing a petition for post conviction relief andlor ICR Rule 35. 
a. That sometime in June of 2006 AFFIANT informed Mark Person, telephonically, 
MOLLY J. HUSKEY'S AFFLDAVIT IN SUPPORT - Page 1 of 2 
3.9 I 
that his time frames for filing a I.C.R. 39 and a petition for post conviction were tolled 
pending the resolution of his appeal in S&te of Idaho v. Person, Sqretzze Court Docket No. 
32998: 
b. That YOUR AFFIANT did not recognize the error of this advice, nor inform Mark 
Person of that misinformation until December 7th 2006: 
c. That AFFIANT has since urged Mark Person to file his application for collateral 
relief as soon as he is able and agreed to bring these material facts to the judiciaI notice of 
the district court. 
4. FURTHER sayeth YOUR AFFIANT naught. 
DATED this c d a y  of 2007. 
SUBSCRLBED and SWORN to before me a Notary Public on 
Residing at: 
C_ -- 
Commission Expires: -3 /L 10'21 
MOLLY J. HUSKEY'S AFFIDAVIT IN SUPPORT - Page 2 of 2. 
2 0 
----.- 
. - ---A, A -  -A*. -""- 
, , " r...r.L A'? r"v;-y.'-.u-,"+- rru~ilri LIYXI! GUUKT JUDCG STICKLEN a002 
MTRiCTGOURTBOlSE GOUNP/, IDAHO 
A Rtmrded m -a- 
WAR 9 3 2087 - No. 
IN THE i3ISTRICT COURT OF THE FOURTH JUDICIAL DIS 
MARK A. PERSON, 
Petitioner 
VS. 
Case No. CV-20074 
RECUSAL 
THE STATE OF IDAHO, I 
Respondent. 1 
7.c" F.  c m) 
I hereby recuss myselffiom this cass, p m s u t  to &LUX?. 25(d) W o r  rule 
40(d)(4), X 8 P. .C. B. 
~ a k d  this)$ &day of March, 2007. 
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ORIGINAL 
IN THE DISTRICT COURT OFTHE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BOISE 
MARK A. PERSON, 
Petitioner 
VS. 
Case No. CV-2007-48 
RECUSAL 
THE STATE OF IDAHO, I 
Respondent. I 
s.C. P. fhb C FA$) 
1 hereby recuse myself&om this case, prntm.i~t o &&US?. 25(d) andlor rule 
40(d)(4), 5 + F: .C P. 
Dated &is)$' day of March, 20w. 
I%% 
bistrikt Judge 
ORIGINAL' a 
2 2 03/13/2007 TUE 07:13 tTX/RX NO 54451  
I hereby ce* that on the 9th day ofMarchI 2007, I have mailed (sewed), by 
United R a t e s  Mail, on tcus and correct copy of the within instrument to toe following: 
Ada County Courthouse 
Attention: Phyliss Malliss 
Via: F m d  to (208)-287-6919 
Mark a. Person 
I.C.C. H Pod 
PO Box 70010 
Boise, ID 83707 
-1 BBf3leT COUFITBOISE COUMY, IDAHO 
Remrded In Book page- 
MAR 1 4  2007 - No. 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BOISE 
U 
S W & ~ @ J ,  
MARK A. PERSON, 1 
BY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT  OF^ 
1 
Petitioner, 1 
1 
vs. 1 Case No. CV-2007-48 
1 
THE STATE OF IDAHO, ) 
1 
Respondent. 1 
uw- \ 01- 
LJEP~Y 
REQUEST FOR THE ASSIGNMENT OF DISTRICT JUDGE 
TO: PHYLLIS MORRISS 
It is hereby requested that a District Judge of the Fourth Judicial District, of the 
State of Idaho, be assigned to preside over all matters pending in the above titled case. A 
motion for disqualification without cause was filed on March 13,2006, pursuant of I.C.R. 
h * & r - d  -
Dated this 1 4 ~ ~  day of March, 2007. 
Constance Swearingen 
Clerk of the District Court 
O R I G I N A L  
fl'ed MAR t 6 2007 - NO. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DIST 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BOISE 
MARK A. PERSON, 
Plaintiff, 
1 
vs . 1 Case No. C2-2007-48 
1 
1 NOTICE OF ASSIGNMENT 
THE STATE OF IDAHO, 1 
1 
Defendant. 
NOTICE IS HEREBY GIVEN that the above-entitled case has been reassigned 
to the Honorable, Judge Horton after the Honorable Judge Kathryn A. Sticklen recused herself 
on March 13,2007. 
~ a t e d  this 1 6 ~  day of March, 2007. 
Constance Swearingen 
Clerk of the District Court 
NOTICE OF ASSIGNMENT OF JUDGE - PAGE - 1 
2 5 
ORIGINAL 
CERTIFICATE OF MAILING 
I hereby certify that on March 16,2007, I have delivered a true and accurate copy of the 
foregoing document a, NOTICE OF ASSIGNMENT, to the following parties. 
' JUDGE HORTON 
, 
VIA: FACSIMILE 
MARK A. PERSON #68322 
I.C.C. H POD 
PO BOX 70010 
BOISE, ID 83707 
NOTICE OF ASSIGNMENT OF JUDGE -PAGE - 2 
2 6 
-1 
DISTRICTCOURT BOISE COUNTY, IDAHO 
R v h  W-Page-__ 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BOISE 
MARK A. PERSON, ) 
1 CASE NO. CV-PC-2007-48 
Petitioner, ) 
) ORDER ON MOTION FOR 
VS. ) APPOINTMENT OF COUNSEL 
) 
TI= STATE OF IDAHO, ) 
1 
Respondent. 1 
Petitioner has moved for an order appointing conflict counsel. After review of the file, the 
Court has determined that the motion should be granted. Accordingly, the Court directs that 
. . 
,, , 
..': 
conflict counsel be appointed at public expense. I? ,. .s a 
DATED this 24 day of March, 2007. 
District Judge 
ORDER ON MOTION FOR 
APPOWTMENT OF COUNSEL - Page 1 
1 2  April 2007 
-MARK A. PERSON #68322 
I.C.C. H-Pod 2148 
Post Office Box 70010 
Boise, Idaho 83707 
MS. CONSTANCE SWEARINGEN 
Clerk of District Court 
FOURTH JUDICIAL DISTRICT 
County of Boise 
41 5 Main Street 
Post Off ice Box 126 
Idaho City, Idaho 83631 
8E: Mask A. Person v. State of Idaho, Case Number CV-PC-2007-48 
Order on Motion for Appointment of Counsel 
Dear Ms. Swearingen: 
On 27 March, 2007 you filed an order from Judqe Joel D. Horton 
appointing conflict counsel in my case.'I would like to know 
if you could please inform me as to who this conflict counsel 
is and how I may contact him or her. 
Thank you for your time and atteation in this matter. 
ORIGINAL 
MSTR~CTCOURTBOISE COUNIY, IDMO 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL 
THE STATE OF IDAHO, IN AND FOR THE COUNT&%@ B m  -2 7 2007 - 
No. 
MARK A PERSON., 
Petitioner, 
THE STATE OF IDAHO, 
Respondent. 
VS. 
CERTIFICATE OF MAJLING 
Case No. CVPC2007-48 
I, J. David Navarro, the undersigned authority, do hereby certify that I have mailed, by 
United States Mail, one copy of the: ORDER ON MOTION FOR APPOINTMENT OF 
COUNSEL to each of the attorneys of record in this cause in envelopes addressed as follows: 
M A X  A. PERSON #68322 
ICC H POD 
PO BOX 70010 
BOISE ID 83707 
ROBERT CHASTAIN 
ATTORNEY AT LAW 
PO BOX 756 
BOISE ID 83701-0756 
BOISE COUNTY PROSECUTOR 
VIA FACSIMILE 
392-3760 
BOISE COUNTY COURTHOUSE 
LISA T m  
VIA FACSIMILE 
392-4H9 Lp7t L 
@*iu~ * 
Clerk of the Court 
9 
Date: March 27,2007 
TIMOTHY L. FLEMING 
Boise County Prosecuting Attorney 
406 Montgomery Street 
P.O. Box 186 
Idaho City, ID 83631 
Tel(208) 392-4485 
Fax (208) 392-3760 
DISTRICT COURT BOISE COUNTY, IDAHO 
Recorded in Book-iw- 
Red APR 16 2007 -d 
No. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTU OF BOISE 
STATE OF IDAHO, ) 
1 c\/. 32307 .V k 
Plaintiff-Respondent, ) Case No. 
1 
VS. 1 MOTION FOR 
) ENLARGMENT OF TIME 
MARK A. PERSON, 1 
) 
Defendant-Appellant. ) 
) 
COMES NOW, TIMOTHY L. FLEMLNG/RICI&UUl LINVLLLE, Prosecuting 
AttorneylDeputy Prosecuting Attorney for Boise County, State of Idaho, and moves this 
Court for an enlargement of time to file its answer to the Defendant's petition for post- 
conviction relief in the above-entitled matter for the reason that the state is petitioning the 
court for an order appointing the Idaho Attorney General to handle this matter. The State 
respectfully requests an additional 30 days to file its answering brief from the date of the 
appointment of the Idaho Attorney General as special prosecutor in this matter. 
MOTION FOR EMLARGEMENT OF WME-1 
3 0 
ORIGINAL 
TIMOTI-IY L. FLEMING 
Boise County Prosecuting Attomey 
406 Montgomery Street 
P.O. Box 186 
Idaho City, ID 8363 1 
Tel: (208) 392-4485 
Fax: (208) 392-3760 
.-', 
DISTRICT COURT BOISE COUNTY, IDAHO 
Recorded in Book Page- 
J "* APR 1 6 2007 -No. 
IN THE DISTRICT COURT OF THE FOURTH JODICUL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BOISE 
STATE OF DAHO, 
Plaintiff, 
VS. 
MARK A. PERSON, 
) 
) c v .  &007-Y8  
) CASENO. C-1 
) 
) PETITION FOR APPOINTMEW 
) OF SPECIAL PROSECUTOR 
1 
Defendant. 1 ) 
COMES NOW, TIMOTHY L. FLEMING/RICHARD LINWLLE, Prosecuting 
Attorney/Deputy Prosecuting Attorney, in and for the County of Boise, State of Idaho, and 
hereby petitions this Court for the appointment of a special prosecutor for Boise Cou* and 
upon being duly sworn, hereby deposes and says; 
1. Your affiant is the duly elected Prosecuting Attorney of Boise County and was 
sworn into office October 1,2006; 
2. Your affiant has the duty to investigate and prosecute, if appropriate, alleged 
violations of the criminal laws of the State of Idaho pursuant to 931-2604, Idaho 
Code; 
3. Your affiant has requested the Attorney Generays assistance in the prosecution of 
this matter; ORIGINAL 
PETITION FOR A P P O m N T  Ol? SPECIAL PROSECWOR A. PEWSON), 
Page 1 
3 3 
4. Your affiant petitions this court to appoint Lawrence Wasden, Idaho Attorney 
General, or his delegee, a member of the Idaho Bar Association and experienced 
attorney in criminal prosec tion, as the special prosecutor in that he is a suitable 
A. PERSON. 
k person to perform the duti s required of your affiant in matters relating to MARK 
DATED this & day of April, 2007. 
Boise County Prosecuting Attorney 
STATE OF IDAHO ) 
) ss. 
County of Boise 1 
On this @ day of April, 2007, before me, a Notary Public for Idaho, appeared 
RICHARD LDWLLE, known to me to be the person whose name is subscribed to the 
within instrument, and acknowledged to me that he executed @e same. 
Notary Pubqc for the state' of Idaho 
R e s i & a @ 2 b i s e C : a u n t y - . i l d a h ~  
My Commisqion Expires: 03-01 -2012 
PETITION FOR APPOINTMENT OF SPECIAL PROSECUTOR (MARK A. PERSON), 
Page 2 
5 2  
BlRBlFf COUFIP MI%ECOU151Y, IDAHO 
FOURTH SUDICIAL DISTRICT COURT, STATE OF I D & w * ' ~ ~ ~ ~ ~ ~ ~ -  
IN AND FOR THE COUNTY OF BOISE 
PO BOX 126 Filed APW 2 0 2007 - No. 
IDAHO CITY, IDAHO 83631 
Mark A Person, Plaintiff 
) Case No: CV-2007-0000048 
VS 
State Of Idaho, Defendant 
) NOTICE OF APPOINTED PUBLIC 
) DEFENDER 
The Court being fully advised as to the application of Mark A. Person and it appearing to be a 
proper case, 
NOW, THEREFORE, IT IS ORDERED that an attorney be appointed through the: 
Conflict Public Defender 
John A. Miller 
200 North 4Ih street, Ste. 302 
Boise, ID 83702 
Phone # (208)-336-3553 
Fax # (208)-344-5816 
E-mail: johnrnilier@boiselaw.net 
Public Defender for the County of Boise, State of Idaho, a duly licensed attorney in the State of 
Idaho, is hereby appointed to represent the above named applicant in all proceedings in the 
above entitled case. 
Copies to: 
x b l a r k  A. Person 
Public Defender 
Prosecutor 
Notice of Appointed Public Defender V DOC 30CIV 12102 
ORIGINAL 
""'.wu "'%La ".,'& 
'I UC,YYY U I I W l l Y Y L I  W Y V "  
.-. 
\ NO. &f'se. Q$Mh,L/ 
FILED 
A.M EM /' 
TBE STATE OF IDAHO, IN FOR TEE COUNTY OF BOISE 
STATE OF IDAHO, 
Plaintiff, 
vs. 
MAliK A. PERSON, 
1 
1 
) CASE NO. CV 2007-00048 
1 
) ORDER IrOR APPOXWIMJ3NT OF 
) SPECIAL PROSECUTOR 
\ 
S .  
7 )  
IT IS HEREBY ORDERED, AND TIII[S DOES ORDER that Lawrence 
Wasden, Attorney General, or his delegee, be appointed as Special Prosecutor p~xsUant o 
X.C. $31-2604 in the case of the State of Idaho vs. MARK A. PERSON, in that he or his 
delegee is a suitable person to perform the duties required of the prosecuting attorney and, 
due to a conflict for Boise County Prosecuting Attorney, is an appropriate party to respond 
to C o w  proceedings arising &om the criminal matter regarding MARK A. PERSON. 
..- 
District Judge 
ORDER FOR MRQINTMEBT OF SPECLAL, PROSECUTOR (MARK A. PERSON), Page 1 
04 /27 /2007  FRI 1 6 : 0 1  [TX/RX NO 58791 
3 4-  
CERTIFICATE OF MAILING 
I hereby certify that on this lSt day of May 2007, I mailed (served) a true and correct 
copy of the ORDER FOR APPOINTMENT OF SPECIAL PROSECUTOR, case # CV-2007-48 
within instnlment to: 
CONSTANCE SWEARINGEN 
Clerk of thfj District Court 
- 
< 
a i s r  
Lawrence Wasden 
C/O Stephen Bywater, Division Chief 
Idaho Attorney General 
PO Box 83720 
Boise, ID 83720-0010 
CERTIFICATE OF MAILING 
John A. Miller 
Attorney at Law 
200 N 4~ Stxeet, Sie. 302 
Boise, ID 83702 
Y"' - z " " Y ,  L Y .  Y Z  .a1 LYYV(I'.-"~!,I* YUlUU Y',L1 ""UI\I ' " """-ioy' " ""U"' 
- 
wvu- 
,. ..., &a1!5r &yP4,4 
'7 FILED A.M P.M. 
THE STATE OF IDAHO, JCN AND FOR TBE COUNTY OF BOISE 
STATE OF ZDAFiO, ) 
1 
Plaintiff-Respondent, 1 Case No. CV 2007-00048 
1 
vs. 1 ORDER FOR 
) EEnaGMEPilT OF TllVPE 
MARK A. PERSON, 1 
1 
Defendant-AppellanE. 1 
) 
UPON MOTION BY THE STATE and good cause appearing, the State's request 
for enlargement of time is  hereby granted. 
IS SO & R D E ~ D ,  ahisd a y  of d'!d/C 
:; 3' , . ' I *  % 
,2007. 
1; I 
- 
DISTRICT JUDGE 
ORDER FOR ENLARGEMENT OF TXTME, 3 
3.6 04/27/2007 FRI 1 6 : 0 1  [TX/FX NO 58791 
CERTIFICATE OF MAULING 
I hereby certify that on this lSt day of May 2007, I mailed (served) a true and correct 
copy of the ORDER FOR ENLARGMENT OF TIME, case # CV-2007-48 within instrument to: 
CONSTANCE SWEARINGEN 
Clerk of the District Court 
Lawrence Wasden 
c/o Stephen Bywater 
Division Chief 
Idaho Attorney General 
PO Box 83720 
Boise, ID 83720-0010 
CERTIFICATE OF MAILING 
John A. Miller 
Attorney at Law 
200 N 4% Street, Ste. 302 
Boise, ID 83702 
.:, % 
NO. a o ! ~  ~ l ~ w  C i d y , ~ q  
A.M P.M 
IN THE DISTRICT COURT OF TKE FOURTH JUDICIAL DISTRICT OFaQR 3 0 2007 
MARK A. PERSON, 
Respondent. 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BO 
CERTIFICATE OF MAILING 
STATE OF IDAHO., 
Petitioner, 
VS. 
I, J. David Navmo, the undersigned authority, do hereby certify that I have mailed, by 
United States Mail, one copy of the: ORDER FOR ENLARGEMENT OF TIME and ORDER 
FOR APPOINTMENT OF SPECIAL PROSECUTOR to each of the attorneys of record in this 
cause in envelopes addressed as follows: 
Case No. CV 2007-00048 
BOISE COUNTY PROSECUTOR 
VIA FACSIMILE 
392-3760 
OFFICE OF THE ATTORNEY GENERAL 
PO BOX 83720 
BOISE ID 83720-0010 
JOHN MILLER 
MILLER & HARR 
VIA FACSIMILE 
331-6618 
BOISE COUNTY COURTHOUSE 
ATTENTION LISA T A N  
VIA FACSIMILIE 
392-6712 
CONSTANCE SWEARWGEN 
Date: April 30, 2007 
! ,  '\: , ;,. 
Clerk ofthe Court , , . : .  , 
B 
8 8- 
MAY 0 2 2807 
IN THE DISTRICT COURT OF THE FOURTH SUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BOISE 
MARK PERSON 
Petitioner, 
VS. 
THE STATE OF IDAHO 
Respondent. 
1 
1 
1 
1 Case No. CV 2007-00048 
1 
) NOTICE OF 
1 STATUS CONFERENCE 
) 
) 
PLEASE TAKE NOTICE that the Honorable Joel D. Horton, District Judge, has set this 
matter for a status conference in chambers on the 6th day of June, 2007 at 3:00 ~ . m .  at the Ada 
County Courthouse, 200 W. Front Street, Boise, Idaho. 
CONSTANCE SWEARINGEN 
Clerk of the District Court 
cc: OFFICE OF THE ATTORNEY GENERAL 
PO BOX 83720 
BOISE ID 83720-0010 
JOHN MILLER 
MILLER & HARR 
1401 SHORELINE DRIVE, STE 3 
BOISE ID 83702 
NOTICE OF STATUS CONmmNCIE 
3 9 
LAWRENCE G. WASDEN 
I&o Attorney General 
J 
"'ed MAY 3 0 2007 -No. 
STEPHEN A. BYWATER 
Deputy Attorney Creneml 
Chief, Criminal h w  Division 
RALPH R. BLOUNT, ISB #5966 
Deputy Attorney General and 
Special Prosecuting Attorney for Boise COW@ 
Crinlinal Law Division 
P.O. Box 83720 
Boise, Idaho i33720-0010 
Telephone: (208) 332-3096 
IN THE DISTFXCT COURT OF TEE FOURTH JUDICIAL DISTRICT 01: 
THE STATE OF IDAWO, IN AND FOR 'RIB COUNTY OF BOISE 
MARK A. PERSON, 
Petitioner, 
VS . 
STATE OF IDAHO, 
Respondent, 
1 
) 
) CASE NO. CV 2007-00048 
1 
1 ANSWER. 
) 
) 
1 
1 
COMES NOW, the State of Idaho, a p p d g  %.tough Xiatph R. Blount, Deputy Attorney General 
- 
and Special Prosecuting Attomey for Boise County, and does hereby answer Petitioner's 
?Persony') petition fox post-conviction relief in the above-entitled action as foFoflows: 
I. 
GENERAL RESPONSES TO PERSON'S POST-CONVICTION ALLEGATIONS 
All allegations made by Person are denied by the sfate unless speoifiodly admitted 
herein. 
ANSWER (Mark A. Pevson U. P. C.P.A. PETPION) - 1 
4 0 
ORIGINAL 
SPECIFIC ANSWERS TO PERSOWS POST-CONVICTION ALLECrAT1ONS 
I. Answering the first, second, and third paragraphs1 (Pet. pp.1-Z), the introduction 
and prefatory statement do not set fodl any factual allegations capable of being admitted or 
denied. 
2. Answering the fourth paragraph (Pet. p.2), Respondent ADMITS the allegations 
contained therein to the best of the state's information and belief. Person plead guilty to one 
COW of second degree murder in Boise County was sentenced to prison for a period fifty years 
with a fixed term of fifteen years. (#32998 R., p.103-104,) 
3. The fifth and sixth paragraphs (Pet. p.2) do not set forth any factual allegations 
capable of being admitted or denied. Respondent DENIES Person's l e d  conc~usions, but 
acknowledges that tho proper venue for these post-conviction proceedings is Boise County. 
4. Answering the seventh and eighth paragraphs (Pet. p.2-3), Respondent ADMITS 
Person was mested for the murder of Eric Christensen and made inculpatory statements during 
questioning by the police, that the disQict court denied Person's motion to suppress; and Person 
entered a conditional guilty plea to second degree murder and was sentenced to life in prison, 
with afixed term of twenty years, State v. Person, 140 Idaho 934,93536,104. P.3d 976,977-78 
(Ct. App. 2004). 
5.  Answering the ninth paragraph (Pet, p.3), the Respondent admits in part and 
denies in part the allegations. The state ADMITS the cow of appeals, concluding Person's 
Mianda right to counsel was violated during the last hour oftbe custodial interview, vacated the 
order denying Person's motion to suppress, vacated Person's conviction, and remanded the case. 
' The verified paragraphs of Person's March 1,2007, UPCPA petition, starting with the f ~ s t  full 
sentence on page one, not including headings, have been numbered consecutively for ease of 
refe~ence. 
ANSWER (Mark A. Person L% P.C.P.A. PETITION) - 2 
Person. 140 Idaho at 941-42, 104 P.3d at 983-84. The stab ADMITS Person pled guilty to 
second degree murder with a stipulated sentence of fie years with f ieen years fixed (#32998 
R., pp.101-102.) The state DENIES the terms of the plea agreement prohibited the court from 
considering the presentence (PSI) report prepared on October 29, 2002, althougl: theze is no 
indication the cow? consideied the old PSI upon resentencing Person. Rather, the September 9, 
2005, written plea agreement provides b pertinent part: 
The Defendant's guilty plea entered before the Court on August 20,2002, 
shall be reinstated. 
The parties stipulate the Court shall take judicial notice of said guilty plea. 
The partics further stipulate said guilty plea provides a factual basis for the e h e  
of Murder in the Second Degree. 
The State further has complied with the victims right amendment, and The 
victims are aware of this resolution. 
The parties further waive any presentence investigation and ask the Court 
to impose the above stated sentence on September 9,2005. 
(if132998 R., p.102.) 
6. Answering paragraph ten (Pet. p.3), the state admits in part and denies in p a  the 
assertion, The state ADMITS the district court accepted the terms of the plea agreement 
(#32998, R., pp.103-105) and DENIES the terms are as Person alleges in the preceding 
paragraph. 
, 7. Answering paragraph eleven (Pet. p.31, the state DENIES the assertions contained 
therein to the extent they are not supported by the record of the underlying criminal case 
($32998, R., pp.116-117, 165-172.) 
8.  Answering paragraph twelve (Pet. p.3), the state DENIES the assertions contained 
therein to the extent they are not supported by the record of the underlying criminal case. 
(#32998, R., pp.165-172,173-175.) 
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9. Answering paragraph. W e e n  (Pet. PA), the state DENIES the allegaeion. The 
September 9, 2005, plea agreement, oontaked in the record of the underlfig criminal case, 
reflects "[tlhe parties further waive any presentenoe investigation and ask the Court to impose 
the stated scmttence on September 9, 2005. (#32998, R, p.102.) Plainly, the parties only 
contemplated that an 'ilpdated presentence report was unnecessary and that Person be 
immediately sentenced to prison for fifty years, with fifteen years fixed. (#32998, R., pp.101- 
102.) Counsel for Person ackno~vledged as much at the hearing on Person's "Motion to Correct 
ClexicaI Mistake by Retracting 2003 PSI" when she stated. "Your Honor, the Rule 11 plea 
agreement states that the parties waive any presentence investigation and ask the court to impose 
the above sentence." (#32998, TI., p.6, Ls.8-11,) The transcript of proceedings on Person's 
motion refleots Person claimed the Idsho Department of Correction GROC) "pulled the old PSI 
out of my old record to put it into my new record. (#32998, Motions Hr'g Tr., p.3, Ls.10-I I.) r 
Person said he did not want the PSI used against him (#32998, Motions Hr'g Tr., p.2, L.17 - p.4, 
L.6), However, he specifically denied he was seeking to withdraw his guilty plea: 
Q; Now, you're not asking that the Rule 1 1 be set aside, axe you? 
A: No,ma'am, 
n . K t - s p e c i - f i c a t l y ~ ~ e ~ j ~ k i ~ & a t - t h e ~ ~ ~ e ~ ~ ~  
in the PSI that were suppressed be redacted from the PSI? 
A: That's wrreot. 
(#32998, Motions Hr'g Tr,, p.4, Ls.7-23.) Plainly, Person complained about an action by the 
IDOC that occurred long after entry of his guilty plea and sentencing, for which he specifically 
did not wish to withdraw his guilty plea or set aside the sentence. (#32998, Tr., p.6, Ls.12-16.) 
The only basis for Person's motion was his claim that "the prison system's use o f  the wedacted 
PSI form the prior case violated Mr. Person's Fifth Amendment right against self-inmimination 
r4NSW%IZ (Mark A. Person U.P.C.P.A. PETPION) - 4 
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10. Answering paragraph fourteen (Pet. p.4), the state DENIES the allegation. The 
September 9,2005, plea agreement disproves this allegation. Additionally, as counsel for Person 
explained at the February 10, 2006 hearing on his Motion to Correct Clerical Mistake by 
Retracting 2003 PSI Pursuant to LC.R 36 and X.C.R. 32: 
h d  as Mr. Person states on the record, he's not asking that the PSI be 
totally desttoyed; he just wants the statements that were suppressed by the 
Supreme Court or by the appellate court to be redacted from that PSI md that they 
have no forther adverse effect on bim, that they ware erroneously brought back 
and included in his sentencing packet. 
(#32998, Motions Hr'g Tr., p.11, Ls.2-9.) Plainly, Person's own testimony (#32998, Motions 
Hr'g Tr., p.4, Ls.7-13), and his counsel's reiteration of Person's testimony (#32998, Motions 
Hr'g Tr., p.11, Ls.2-9), disproves his allegation that having no PSI was a condition of his guilty 
plea to the murder of Eric Christensen, let alone that counsel recognized such. 
11. Answering paragraph fifteen (Pet. p.4.), the state DENIES the allegation. Trial 
counsel was not ineffective. 
12. Answering paragraph sixtem (Pet. PA.), the state DENIES the allegatioa, Person 
is not entifled to relief. 
13. ~ n s k e x i n ~  paragraph seventeen (Pet. pL5), the paragraph does not set fo& any 
~ d I e g d t ~ - e o f & g - a W e M ~ ~ e % d & & - M @ l l + H a s b y 4  
Diane Walker need no inteqretation or explanation and do not provide a basis for equitable 
tolling. 
14 Answering paragraph eighteen pet. p.5), the sate DENES the allegation. 
15. Answering paragaphs nineteen to the end of the petition (Pet. pp.5-6), the 
paragraph beginning "Person's prayer for reEef ,.." and the matetial under the headings 
"Conelusion" and "Prayer for Relief,'' do nor set forth any factual allegations capable of being 
admitted or denied. The state DENIES that resentencing, credit for time served, leave to file a 
AArSWER (Mark A. Person UP. C. P.A. PETITION) - 5 , 
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Rule 35 motion or new post-conviction petition are appropriate remedies under the facts as 
alleged by Person. 
16. The sfate answers the allegations set forth in Pcrson's Affidavit under paragraphs 
17 through 26 below. 
17. Answering paragraph 21, styled Conclusion (Pet, p.6.), the state DENIES that 
Person's petition warrants m evidentiary hearing or that he is entitled to copies of the record at 
state expense. 
IS. The para-mphs under the heading "Prayer For Relief" does not set forth any 
factual alIegations capable of being admitted or denied. 
19. Paragraph one of Person's Affidavit does not set foxth any factual allegations 
capable of being admitted or denied. 
20. Answering the paragraph marked two of Person's s d a v i t ;  the state has 
insufficient information to admit or deny the assertions of limited education, indigency and 
inmate assistance and therefore DENIES the same. 
21, Answering the paragraph marked three of Person's Affidavit; the state has 
insufficient information to admit or deny the allegation and therefore DENES the same. 
- 
~ p a r a g r a & l n a r k ~ f ~ w o E e e r ~ e M W i ~ e ~ t a d h * r  - 
insufficient information to admit or deny the allegation and therefore DENIES the same. 
23. Answering the paragraph maked six of Person's Affidavit; the state has 
insxfficient infomati011 to admit or deny the allegation and therefore DENIES the same. 
24. Answering the paragraph marked seven of Person's mdavit; the state has 
insufficient information to admit or deny the allegation and therefore DENIES the same. 
25. Answering the paragraph marked eight of Person's Affidavit; the state has 
insufficient info~nation to admit or deny the allegation and therefore DENIES the same. 
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26. Answering the paragraph marked nine of Person's AffidaviG the state DENIES 
the allegation. 
FIRST AFFUWLATIIVL;; DEFENSE 
Person's petition fails to state any grounds upon which relief om be granted. Idaho Code 
3 19-4901(a); I.R.C.P. 12(b)(6). 
SECOND AFFIRMATIVE DEFENSE 
To the extent Person's claims should have been or were raised on direct appeal, the 
claims are procedwally defaulted, Idaho Code 5 1$4901(b), or bmed by the doctrine of res 
judioata andlor law of the case. To the extent Person's claims are pendimg before the Idaho 
appellate courts as of the date of this answer (See Appellant's brief), post-conviction cannot be 
used as a substitute for appeal. 
TRIRD AFIFITCMATIVE DEFENSE 
Person has failed to file his petition within tho one year statute of limitatioil and the 
claims are now time-barred. Idaho Code 8 19-4902fa). Person's mappealed judgment of 
conviction was entered on September 9, 2005. The UPCPA one-year statute of limitation 
commenced .to m on October 21,2005, when the forty-two day appeal period expired. Person's 
D P C P A ~ ~ I % T ~ T & ~ - M ~ E ~  1, 28ss;i-ntitc~n5ges-Iris~~e12s-- 
conduct up to and including the imposition of sentence. 
FOURTH AFFIRMATIVE DEFENSE 
Person's Petition for Post-Conviction Relief contains bare and conclusory allegations 
unsubstantiated by affidavits, records, or other admissible evidence, and therefore fails to raise a 
genuine issue of material fact. I.R.C.P. 56 and Idaho Code $3  19-4902(a), 19-4903, and 19- 
4906. 
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GVHEWOW, Respondent pxays for relief as follows: 
a) That Person's claims for post-conviction relief be denied; 
b) That Person's c h  for post-conviction relief be dis~ssed;  
c) for so& other and further relief as the court deem necessary in the case. 
DATED this 3 0 ~  day of May 2007. 
Special Prosem%ing A m e y  for Boise County 
I HEREBY CERTIFY that on this 30th day of May 2007, I caused a true and correct 
copy of tfie foregoing ANSWER to be placed jn %e United States mail, postage prepaid, 
addressed to: 
John A. Miller 
Miller & %IT 
Attorney for Mark A. Person 
1401 Shoreline Dr., Ste. 3 
Boise, Ja 83702 
Ralph g. Blount 
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LAWRENCE G. WASDEN 
Idaho Attorney General 
STEPHEN A. BYWATER 
Deputy Attorney General 
Chief, Criminal Law Division 
RALPH R. BLOUNT, ISB #5966 
Deputy Attorney General and 
Special Prosecuting Attorney for Boise County 
Criminal Law Division 
P.O. Box 83720 
Boise, Idaho 83720-0010 
Telephone: (208) 332-3096 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
T I E  STATE OF TDAHO, IN AND FOR THE COUNTY OF BOISE 
MARK A. PERSON, 1 
'l 
I 
Petitioner, 1 CASE NO. CV 2007-00048 
VS. 
STATE OF IDAHO, 
1 
) MOTION FOR SUMMARY 
1 DISMISSAL 
Respondent. 
1 
COMES NOW, the State of Idaho, appearing through Ralph R. Blount, Deputy 
-- 
Attorney General and Special Prosecuting Attorney for Boise County, and pursuant to 
Idaho Code $ 5  19-4901(b); 19-4902, 19-4906(c) and Rule 56 of the Idaho Rules of Civil 
Procedure, hereby moves this court for an order granting summary dismissal/summary 
judgment in favor of the state on the grounds that Person's post-conviction petition is 
untimely pursuant to I.C. § 19-4902 and the claims are procedurally barred, and are bare 
and conclusory, and fail to raise a genuine issue of material fact as to ineffective 
assistance of counsel. The state is-therefore entitled to judgment as a matter of law. The 
MOTIONFOR SUMiMARY DISMISSAL (Mark A. Person [I P. C.P.A. PETITIONOIR I 6 1 N A L 
specific grounds for summary dismissal of each of Person's post-conviction claims are as 
set forth in the contemporaneously submitted Brief in Support of State's Motion for 
Summary Dismissal. The state has requested this court to take judicial notice of the 
underlying criminal case record and transcripts. 
DATED this 30" day of May 2007. 
Deputy Attorney General and Special 
Prosecuting Attomey 
CERTIFICATE OF MAILING 
I HE3mBY CERTIFY that on this 3oth day of May 2007, I served a true and 
correct copy of the foregoing document by causing a copy thereof to be placed in the 
United States Mail, postage prepaid, addressed to: 
John A. Miller 
Miller & Harr 
Attomey for Mark A. Person 
1401 Shoreline Dr., Ste. 3 
Boise, ID 83702 
Ralph R. Blount 
. , 
MOTION FOR SUMMARY DISMISSAL (Mark A. Person U.P.C.P.A, PETITION) - 2 
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LAWRENCE G. WASDEN 
Idaho Attorney General 
STEPHEN A. BYWATER 
Deputy Attorney General 
Chief, Criminal Law Division 
RALPH R. BLOUNT, ISB #5966 
Deputy Attorney General and 
Special Prosecuting Attorney for Boise County 
Criminal Law Division 
P.O. Box 83720 
Boise, Idaho 83720-0010 
Telephone: (208) 332-3096 
ORIGINAL 
DISTRICT COURT BMSE COUNTY, IDAHO 
R e e w d e d i n U a ~  
Filed 1 
No. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BOISE 
MARK A. PERSON, 1 
Petitioner, 
VS. 
STATE OF IDAHO, 
Respondent. 
1 
1 CASE NO. CV 2007-00048$ 
i MOTION TO TAKE JUDICIAL 
1 NOTICE OF THE 
1 UNDERLYING CRIMINAL 
) CASE 
) 
i- 
- 
COMES NOW, the State of Idaho, by and through its attorney, Ralph R. Blount, Deputy 
Attorney General and Special Prosecuting Attorney, in and for the County of Boise, and hereby 
moves this court, pursuant to I.R.E. 201(d), for an Order Taking Judicial Notice of the Record, 
Transcript, PSI, and Exhibits in Boise County Case No. CR-01-00701, appealed as Idaho 
Supreme Court Docket Nos. 29517 and 32998, the underlying criminal cases, for the purpose of 
reviewing Petitioner's (Person's) post-conviction claims. 
In Mathews v. State, 122 Idaho 801, 808, 839 P.2d 1215, 1222 (1992), the Idaho 
Supreme Court stated, "we hold that prior to dismissing a petition for post-conviction relief, the 
MOTION TO TAKE JUDICIAL NOTICE OF THE UNDERLYING CRIMINAL CASE (Mark 
A. Person U; P.C. P.A. PETITION) - I 
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district court is required to obtain that portion of the trial transcript as is necessary to a 
determination 'on the basis of the application, the answer or motion, and the record,' that there 
are not material issues offact and that the petitioner is not entitled to post-conviction relief." 
Idaho Code section 19-4906(a) requires that, "[Ilf the application is not accompanied by 
the record of the proceedings challenged therein, the respondent shall file with its answer the 
record or portions thereof that are material to the questions raised in the application." 
In compliance with the state's obligation, the following are provided, attached hereto: 
A. Copy of State v. Person, 140 Idaho 934, 104 P.3d 976 (Ct. App. 2004) (8 pages). 
B. Remittitur inNo. 29517 issued January 18,2005 (1 page). 
C. Copy of the Clerk's Record on Appeal in No. 32998 (199 pages). 
D. Copy of the Change of Plea Hr'g Transcript in No. 32998 (10 pages). 
E. Copy of tlie Motion Hr'g Transcript in No. 32998 (32 pages). 
F. Copy of Appellant's brief in No. 31591 (13 pages and attachments). 
G. Copy of Respondent's brief inNo. 31591 (8 pages). 
The state also requests the court take judicial notice of the exhibits (three videotapes and a 
transcript of the audio portion of the videotapes admitted as Defendant's Exhibits A, B, C, and 
-- 
D, respectively, and the October 29, 2002, ~resentence report in the underlying criminal case, 
Boise County Case No. CR-01-00701. In the interest of economy and confidentiality, copies of 
the exhibits and the PSI are'not provided. 
Taking judicial notice of the clerk's records, hanscripts, Exhibits, and PSI from the 
underlying criminal cases is necessary to provide this Court with the record of the underlying 
criminal case relied upon by the state in its answer and in the motion for summary dismissal and 
brief in support the state will be filing shortly. 
MOTION TO TAKEJUDICIAL NOTICE OF THE UNDERLYING CRIMINAL CASE (Mark 
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Deputy Attorney General. and Special 
Prosecuting Attorney 
CERTIFICATE OF NALLNO 
I HEREBY CERTIFY that on this 3 0 ~  day of May 2007, I served a true and correct copy 
of the foregoing document by causing a copy thereof to be placed in the United States Mail, 
postage prepaid, addressed to: 
John A. Miller 
Miller & Harr 
Attorney for Mark A. Person 
1401 Shoreline Dr., Ste. 3 
Boise, ID 83702 
. . 
. . ~  
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MOTION TO TAKE JUDICIAL NOTICE OF THE UNDERLYING CRIMINAL CASE (Mark 
A. Person UP. C.P.A. PETITION) - 3 . . 
5 2 
LAWRENCE G. WASDEN 
ORIGINAL 
Idaho Attorney General 
STEPHEN A. BYWATER 
Deputy Attorney General 
Chief, Criminal Law Division 
DImWCOURT BOISE COUW, IDAHO 
Recorded In B o o k P a ~ e - ,  
14 
- 
No. 
RALPH R. BLOUNT, ISB #5966 
Deputy Attorney General and 
Special Prosecuting Attorney for Boise County 
Criminal Law Division 
P.O. Box 83720 
Boise, Idaho 83720-0010 
Telephone: (208) 332-3096 
IN TH!5 DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
TI-IE STATE OF IDAHO, IN AND FOR THE COUNTY OF BOISE 
MARK A. PERSON, ) 
1 
Petitioner, ) CASE NO. CV 2007-00048 
VS. 1 
) BRIEF IN SUPPORT OF MOTION 
STATE OF IDAHO, ) FOR SUMMARY DISMISSAL 
) 
Respondent. ) 
1 
~@lGeE-S-PJ~e--Stat~ofI&s,~&a~ing-thr~ugbR~hRJ110.~11t~D_5;pu~ 
Attorney General and Special Prosecuting Attorney for Boise County, and does hereby 
provide this Brief in Support of Motion for Summary Dismissal of Petitioner's (Person) 
Petition for Post-Conviction Relief pursuant to Idaho Code 33 19-4901 (b), 19-4902, 19- 
4906(c), and Rule 56 of the Idaho Rules of Civil Procedure. 
BRIEF IN SUPPORT OF MOTION FOR SUMMARY DISMISSAL (Mark A. Person 
UP.  C. P.A. PETITION) - 1 
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I. 
Factual And Procedural History 
The facts of Person's crime and a significant portion of the procedural history are as 
set forth in State v. Person, 140 Idaho 934, 104 P.3d 976 (Ct. App. 2004) review denied: 
Mark Allen Person moved in a circle of acquaintances heavily 
involved in the drug culture. A focal point of activity for this group was a 
drug house run by a woman named Carla, also known as mom." Person 
and Eric Christensen, another member of this group, formed a temporary 
partnership at Mom's direction to "cook up" a batch of methamphetamine. 
This endeavor was unsuccessful, leading to an altercation between the 
men. 
Subsequently, Person, Christensen, and a female acquaintance 
named Joi drove to Christensen's house to retrieve the paraphernalia 
needed by the group to again try to manufacture the drug. On the way to 
Christensen's house, the three decided to stop at a pullout on Bogus Basin 
Road in order to use methamphetamine. After injecting the drug, Person 
began to fight with Christensen over remarks Christensen had made during 
their previous altercation. 
Christensen's body, his throat slit twice, was later found by police 
in a wooded area near Bogus Basin Road. Person was arrested three days 
later and taken to the Ada County Sheriffs Office for questioning. 
140 Idaho at 977, 104 P.3d at 935. 
-. 
Shortly after questioning began, Person requested an attorney - "I'm going to say 
... h ~ \ ? i h e r e - ~ c t o _ h a ~ e m y 1 a ~ p ~ e s e n t "  - approximately four and 
one-half minutes into the interview. Id. at 981, 104 P.3d at 939. The police terminated 
the interview and left the room. Id. A short time later, one of the detectives returned and 
read Person the warrant for his arrest, which informed Person that he was suspected of 
murdering Christensen. Id. Person admitted being pjesent with Joi, having driven to the 
remote location of the murder in his green Spitfire automobile, when Christensen's throat 
was cut, but blamed the murder on two unnamed Mexican men, accompanied by five 
others, whom he claimed drove with Christensen in an Oldsmobile Cutlass. (Defendant's 
BRIEF IN SUPPORT OF MOTION FOR SUMIMARY DISMISSAL (Mark A. Person 
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Exhibit D, pp.59-60; Defendant's Exhibit C (Tape 3) at approximately 2:27 - 2:46.) 
Thereafter, Person said "Kinda, you guys .. . this is where I want my lawyer. . . . Okay, 
this is where I would want my attorney involved" (Defendant's Exhibit D, p.70; 
Defendant's Exhibit C (Tape 3) at approximately 2:46:02 - 2:42:05), followed by 
Person's statement that Joi slit Christensen's throat with Person's knife while Person held 
him down and the Mexicans did not exist (Defendant's Exhibit D, pp.7~-81;.~efendant's 
Exhibit C (Tape 3) at approximately 2:46:02 - 3:05). 
After being charged with first degree murder, Person filed a motion to suppress 
his incriminating statements, which the district court denied. Id. at 936, 104 P.3d at 978. 
Person entered a Rule 11 conditional guilty plea to the amended charge of second degree 
murder. Id. The district court entered judgment and imposed a unified sentence of life 
imprisonment with twenty years determinate. Id. Person appealed. 
On appeal, the court of appeals held Person initially waived his Miranda rights 
and voluntarily spoke with the police for the first two hours and forty-five minutes of the 
interview, but invoked his right to counsel at two hours, forty-six minutes and Mo 
seconds. Id. at 942, 104 P.3d at 984. In light of its review of the transcript of the 
-. 
videotaped custodial interview, the court of appeals explained: 
The district court concluded, because of the seriousness of the crime and 
this uncertainty about whether the warrant had been read at the time of 
arrest, that the reading of the warrant was a circcunstance "ordinarily 
attendant" to the arrest and detention. Accordingly, the district court 
concluded that the reading of the warrant could not be considered the type 
of statement intended to elicit an incriininating response. This reasoning 
is sound. 
.... The reading of the arrest warrant in this case was not 
objectively likely to elicit an incriminating response. 
However, as the interrogation entered its final hour Person again 
BRIEFINSUPPORT OF MOTION FOR SUMMRY DISMISSAL (Mark A. Person 
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made a clear and unequivocal request for counsel. 
The detectives did not scrupulously honor Person's request for 
counsel, instead requesting multiple confirmations of Person's intent to 
cease the interview and consult his attorney. The district court's 
determination that Person waived his right to counsel shortly after he had 
invoked that right is not supported by the evidence. All of Person's 
statements made after his invocation of the right to counsel at two hours, 
forty-six minutes, and two seconds approximately comprising the final 
hour of Person's time in the interrogation room, should therefore have 
been suppressed. Person's statements before this point in time are not 
suppressed. 
140 Idaho at 940-942,104 P.3d at 982-984. 
On remand, on September 9, 2005, Person entered a written plea agreement 
providing: 
The state has amended Information to a 
charge of Murder in the Second Degree. 
The Defendant's guilty plea entered before the Court on August 
20,2002, shall be reinstated. 
The parties stipulate the Court shall take judicial notice of said 
guilty plea. The parties further stipulate said guilty plea provides a factual 
basis for the crime of Murder in the Second Degree. 
T h e  - state further has complied with the victim's right [sic] 
amendment, and the victims are aware of this resolution. 
The varties further waive any presentence investigation and ask the 
Court to impose the above stated sentence on September 9.2005. 
The stipulated sentence is: Judgment of Conviction: 15 years 
fixed + 35 years indeterminate. The Defendaht is to receive credit for 
1528 days served through September 9,2005, plus court costs. 
(#32998, R., pp.101-102) (Emphasis added). The district court imposed judgment under 
the terms of the plea agreement on September 9,2005. (#32998, R., pp.103-105.) Person 
did not appeal from the judgment of conviction. 
BRIEF INSUPPORT OF MOTION FOR SUMMARY DISMISSAL (Mark A. Person 
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On October 31, 2005, Person filed a "Motion to Correct Clerical Mistake by 
Retracting 2003 PSI Pursuant to I.C.R. 36 and I.C.R. 32" asserting that counsel had 
recently learned the 2003 [sic] PSI was still in Person's file with the Idaho Department of 
Correction and that it contained statements made by Person that were suppressed by the 
appellate court. (#32998, R., pp.116-117.) On January 6,2006, Person also filed a Rule 
35 motion for reduction of sentence (#32998, R., pp.127-135), later augmented (#32998, 
R., pp.136-148). On March 23, 2006, the district court denied both motions. (#32998, 
R., pp.165-172.) Person filed a timely notice of appeal (#32998, R., pp.173-175), which 
matter is pending before the appellate court as of the date of this brief. (See Appellant's 
and Respondent's briefs.) 
On March 1,2007, Person filed the instant petition for post-conviction relief. The 
state has filed an answer and a motion to take judicial notice of the record, transcripts, 
PSI, and exhibits in the underlying criminal case. Presently, the state has filed a motion 
for summary dismissal and this brief in support of the state's motion for summary 
dismissal. 
1-1. - 
Person's UPCPA Petition Is Untimely And He Is Not Entitled To Eguitahle Tolling 
Person has failed to file his petition within the one year statute of limitation and 
the claims are now time-baed. Idaho Code $19-4902 provides, in pertinent part, a post- 
conviction petiiion "may be filed at any time within one (1) year from the expiration of 
the time for appeal or from the determination of an appeal or from the determination of a 
proceeding following an appeal, whichever is later." Idaho Code $ 19-4902(a). 
BRZEF INSUPPORT OF MOTION FOR SUMMRY DISMISSAL (Mark A. Person 
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Person's unappealed judgment of conviction was entered on September 9, 2005. 
The UPCPA one-year statute of limitation commenced to run on October 21,2005, when 
the forty-two day appeal period expired. Person's March 1, 2007, UPCPA petition was 
filed more than one year "from the expiration of the time for appeal" and was thus 
untimely as to all challenges to his trial counsel's conduct up to and including the 
imposition of sentence on September 9,2005. 
To the extent Person seeks to challenge the contents of the PSI dated October 29, 
2002, Person's March 1, 2007, was filed more than one year after the January 18, 2005, 
issuance of the Remittitur - more than one year "from the determination of an appeal" - 
and more than a year from the entry of the September 12, 2005, filing date of the 
judgment of conviction on remand - "from the determination of a proceedings following 
an appeal." 
Person's UPCPA petition is, therefore, untimely as to all claims arising from his 
initial conviction and sentence and his guilty plea and sentence on remand. &g Gonzalez 
v. State, 139 Idaho 384, 386, 79 P.3d 743, 745 (Ct. App. 2003) (any post-conviction 
action filed within the limitation period connected to the probation revocation order, but 
.- 
beyond the limitation period measured from the appeal period for the judgment of 
coilviction, may address only issues that arose from the probation revocation proceeding); 
Lake v. State, 124 Idaho 259,260, 858 P.2d 798,799 (Ct. App. 1993) (where judgment 
of conviction had been entered in April 1984 and a probation revocation order was 
entered in November 1986, Lake's post-conviction challenge to the judgment of 
conviction was barred by the statute of limitation). Person's petition 'ctoes not raise any 
issues regarding challenging proceedings that led to the denial of his Rule 35 motion for 
BRIEF IN SUPPORT OF MOTION FOR SUMMARY DISMISSAL (Mark A. Person 
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reduction of sentence or Rule 36 motion for correction of clerical error. Accordingly, the 
state asks this court to dismiss all of Person's post-conviction claims, his entire petition, 
as untimely under the UPCPA's one-year statute of limitation. 
While Person attempts to blame his untimely filing on allegedly erroneous advice 
from the State Appellate Public Defender (SAPD) (see Affidavit of Molly J. Huskey and 
Affidavit of Diane Walker), he has failed to make a prima facie showing that might 
entitle him to equitable tolling. The statute of limitations for filing a post-conviction 
petition may be tolled for the time that a would-be petitioner is denied access to courts. 
Sayas v. State, 139 Idaho 957, 959, 88 P.3d 776, 778 (2003) (citing Anderson v. State, 
133 1daho 788, 792, 992 P.2d 783, 787 (Ct. App. 1999)). Idaho courts have recognized 
equitable tolling in only two situations: "(1) where the petitioner was incarcerated in an 
out-of-state facility on an in-state conviction without legal representation or access to 
Idaho legal materials" and (2) "where mental disease andlor psychotropic medication 
renders a petitioner incompetent and prevents petitioner from earlier pursuing challenges 
to his conviction." & at 960, 88 P.3d at 779 (citing Isaak v. State, 132 Idaho 369, 370 
n.1, 972 P.2d 1097, 1098 n.1 (Ct. App. 1999)). Neither of these circumstances exist in 
-- 
-- 
A 
this case. 
To the extent Person claims his2appellate counsel's advice about the UPCPA 
statute of limitation constituted ineffective assistance of counsel excusing his untimely 
UPCPA petition, there is no right to effective assistance of counsel in post-conviction 
proceedings. Pennsvlvania v. Finley, 481 U.S. 551, 555 (1987) (The constitutional right 
to effective assistance of counsel extends only to trial proceedings, the defendant's "first 
appeal as of right, and no further.") A petitioner cannot claim constitutionally ineffective 
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assistance of counsel unless there is a constitutional right to counsel. Coleman v. 
Thompson, 501 U.S. 722,752-57 (1991). This extends only to trial and the right of first 
appeal, not to collateral attack such as a state petition for post-conviction relief or a 
federal habeas petition. Id. Where there is no right to counsel, attorney error cannot 
constitute cause so it should not justify equitable tolling. As explained in Murrav v. 
w, 477 U.S. 478, 488 (1986), a petitioner bears the risk of attorney error in the 
course of representation that does not equate with ineffective assistance. 
Equitable tolling was denied where counsel filed six days late in Turner v. 
Singlet-, 46 F. Supp. 2d 1238, 1244 (N.D. Fla. 1999). Moreover, a lawyer's mistake 
was not a basis for equitable tolling in Taliani v. Chrans, 189 F.3d 597, 598 (7" Cir. 
1999) (forcing a defendant to defend against a plaintiffs stale claim is not a proper 
remedy for the negligence of the lawyer), followed by Wilson v. Battles, 302 F.3d 745, 
" .  748 (7" Cir. 2002); Harris v. Hutchinson, 209 F.3d 325,330-31 (4 Clr. 2000), and @& 
v. Head, 219 F.3d 1298, 1300 (11" Cir. 2000) (attorney's miscalculation no basis for 
equitable tolling); Kreutzer v. Bowersox, 231 F.3d 460, 463 (8" Cir. 2000) (same). The 
Ninth Circuit has agreed, citing and in Fwe v. Hickman, 273 F.3d 1144, 
- 
1146 (9" Cir. 2001), holding that the dereliction of the lawyer in missing the statute of 
limitation is not a basis for equitable tolling, and Miranda v. Castro, 292 F.3d 1063, 1068 
(9" Cir. 2002) (attorney miscalculation of due date not a basis for equitable tolling); 
Smaldone v. Senkowski, 273 F.3d 133, 138 (znd Cir. 2001) (no equitable tolling for 
attorney error in believing that a collateral proceeding reset the clock); Malcolm v. 
&gm, 281 F.3d 951, 962-3 (9" Cir. 2002) (counsel's confusion about when to file no 
justification for equitable tolling); see also Fahy V. Horn, 240 F.3d 239, 244-45 (31d Cir. 
BRIEFINSUPPORT OF MOTION FOR SUMMRY DISMISSAL (Mark A. Person 
U. P.C.P.A. PETITION) - 8 
6 0  
2001), noting that in non-capital cases, attorney error, miscalcufations, inadequate 
research, or other mistakes have not been found to rise to the level of extraordinary 
circumstances justifying application of equitable tolling. Accordingly, Person's claim of 
ineffective assistance of counsel by the SAPD, alleging inaccurate advice on the UPCPA 
one-year statute of limitation, fails to rise to the level of extraordinary circumstances 
justifying application of equitable tolling. 
111. 
Even If Person's Petition Had Been Timely Filed, His Claim Of Ineffective Assistance Of 
Counsel Fails To Merit Post-Conviction Relief 
A. General Standards 
An application for post-conviction relief initiates a proceeding that is civil in 
nature. State v. Bearshield, 104 Idaho 676, 678, 662 P.2d 548, 550 (1983); Clark v. 
m, 92 Idaho 827, 830,452 P.2d 54, 57 (1969); Murray v. State, 121 Idaho 918, 921, 
828 P.2d 1323, 1326 (Ct. App. 1992). An application for post-conviction relief diHers 
from a complaint in an ordinary civil action in that an application must confain much 
more than "a short and plain statement of the claim" that would suffice for a compIBint 
- ~ ~ ~ P ~ 8 - ( ~ ) ( - 1 j ~ W n e z - v S W e + - B - I d a h a 3 1 ~ L 6 ~ 8 9 2 - ~ 4 ~ . C t . ,  .- 
App. 1995). Further an application 'for post-conviction relief must be verified with 
respect to facts within the personal knowledge of the applicaht, and affidavits, records or 
other evidence supporting its allegations must be attached, or the application must state 
why such supporting evidence is not included with the application. LC. 8 19-4903. Like 
a plaintiff in a civil action, the applicant must prove by a preponderance of evidence the 
allegations upon which the request for post-conviction relief is based. I.C. 5 19-4907; 
Russell v. State, 118 Idaho 65,67,794 P.2d 654,656 (Ct. App. 1990). 
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The post-conviction petitioner must make factual allegations showing each 
essential element of the claim, 'and a showing of admissible evidence must support those 
factual allegations. Roman v. State, 125 Idaho 644, 647, 873 P.2d 898, 901 (Ct. App. 
1994); Drapeau v. State, 103 Idaho 612, 617, 651 P.2d 546, 551 (Ct. App. 1982). The 
district court may take judicial notice of the record of the underlying criminal case. l&p 
v. State, 113 Idaho 736,739,745 P.2d 758,761 (Ct. App. 1987), affd 115 Idaho 315,766 
P.2d 785 (1988), overruled on other grounds State v. Guzman, 122 Idaho 981, 842 P.2d 
660 (1992). 
B. Legal Standards Applicable To Person's Burden Of Making Out A Prima Facie 
Case Of Ineffective Assistance of Counsel 
To prevail on an ineffective assistance of counsel claim, the defendant must 
demonstrate both that, (a) his counsel's perfonnance fell below an objective standard of 
reasonableness, and (b) there is a reasonable probability that, but for counsel's errors, the 
result of the proceedings would have been different. Strickland v. Washinpton, 466 U.S. 
668, 687-88 (1984); LaBelle v. State, 130 Idaho 115, 118, 937 P.2d 427, 430 (Ct. App 
1997). Although Strickland typically has been applied to claims of ineffective assistance 
- -- ...- 
- 
occurring at trial or sentencing, its standards are equally applicable to ineffective 
assistance claims arising out of the plea process. 1311 v. Lockliart, 474 U.S. 52, 58 
(1 985). 
The first element - deficient performance - "requires a showing that counsel 
made errors so serious that counsel was not functioning as the 'counsel' guaranteed the 
defendant by the Sixth Amendment." Shickland, 466 U.S. at 687. Even if a defendant 
shows that a particular error of counsel was unreasonable, the defendant must show that 
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the particular error actually adversely affected the defense. Id. at 693. To establish 
prejudice, the defendant must show "a reasonable probability that, but for counsel's 
unprofessional errors, the result of the proceeding would have been different." Id. at 694. 
In the Court explained the application of Strickland's deficient performance prong: 
Where, as here, a defendant is represented by counsel during the plea 
process and enters his plea upon the advice of counsel, the voluntariness 
of the plea depends on whether counsel's advice "was within the range of 
competence demanded of attorneys in criminal cases." McMann v. 
Richardson, 397 U.S. 759, 771, 90 S.Ct. 1441, 1449, 25 L.Ed.2d 763 
(1970). 
474 U.S. at 56, cited in Iaea v. Sunn, 800 F.2d 861, 864 (9" Cir. 1986); Tollett v. 
Henderson, 411 U.S. 258, 264 (1973) (erroneous advice of counsel does not negate an 
intelligent and voluntary guilty plea, so long as the advice fell "within the range of 
competence demanded of attomeys in criminal cases" (quoting McMann v. Richardson, 
397 U.S. 759,771 (1970)). 
"Because of the distorting effects of hindsight in reconstructing the circumstances 
of counsel's challenged conduct, there is a strong presumption that counsel's 
performance was within the wide range of reasonable professional assistance -- that is, 
----'~sicmnd-trial-~trate~~Da.cFi~-v,State~l-1-6-Idaholt~4~0.6~77LE2~43~8_(Ci.. 
App. 1989) (quoting Strickland, 466 U.S. at 689-90); Ara~on v. State, 114 Idaho 758, 
760, 760 P.2d 1174, 1176 (1988). A petitioner must overcome a strong presumption that 
counsel "rendered adequate assistance and made all significant decisions in the exercise 
of reasonable professional judgment" to establish that counsel's performance was 
"outside the wide range of professionally competent assistance." Claiboume v. Lewis, 64 
F.3d 1373, 1377 (9" Cir. 1995) (quoting Strickland, 466 U.S. at 690). Thus, regarding 
Person's burden of showing deficient performance, many of the federal circuit courts of 
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appeal have held that counsel who offers patently erroneous advice material to a guilty 
plea may be constitutionally deficient. Sparks v. Sowders, 852 F.2d 882, 885 (6" Cir. 
1988) ("[Glross misadvice concerning parole eligibility can amount to ineffective 
assistance of counsel."); b, 800 F.2d at 865 ("[Glross mischaracterization of the likely 
[sentencing] outcome presented in this case, combined with ... erroneous advice on the 
possible effects [of sentencing statute if defendant went] to' trial, falls below the level of 
competence required of defense attorneys. "). 
Furthermore, under Strickland, and HiJ, 474 U.S. at 59, Person has the burden of 
showing prejudice, i.e., showing that his trial counsel's deficient conduct "so undermined 
the proper hctioning of the adversarial process that the trial [or plea process] cannot be 
relied on as having produced a just result." 466 U.S. at 686; Ivev v. State, 123 Idaho 77, 
80, 844 P.2d 706, 709 (1992). The Supreme Court has recognized the "inherent 
uncertainty in guilty-plea advice" and rejected any requirement of a per se mle 
invalidating guilty pleas. It emphasized that to undo a guilty plea, the defendant must 
show "serious derelictions on the part of counsel." McMann, 397 U.S. at 774. Thus, in 
Hill, the Court stated that "in order to satisfy the 'prejudice' requirement, the defendant 
-
- .- -- - - 
must show that there is a reasonable probability that, but for counsel's errors, he would 
not have pleaded guilty and would have insisted on going to trial." 474 U.S. at 59. 
However, a defendant must make more than a bare allegation that he "would have 
pleaded differently and gone to trial." Key v. United States, 806 F.2d 133, 139 (7th Cir. 
1986). Accord Gargano v. United States, 852 F.2d 886, 891 (7" Cir. 1988) ("The 
petitioner has made no showing that there is any probability, much less a reasonable one, 
that the result of any firther proceeding would be different. He does not suggest that he 
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is not guilty. He only suggests that he should have had the opportunity to strike a harder 
bargain with the government. This is not enough to establish prejudice.") A self-serving 
statement that the petitioner would not have pled guilty, unaccompanied by either a claim 
of innocence or articulation of a plausible defense, is insufficient to establish this 
prejudice element. United States v. LaBonte, 70 F.3d 1396, 1413 (1'' Cir.), rev'd on 
other ground-, 520 U.S. 751 (1996); see also l\llcCleese v. United States, 75 F.3d 1174, 
1179 (7" Cir. 1996) ("In order to show prejudice from ineffective assistance of counsel 
that led to the entering of a plea, the defendant must establish through objective evidence 
a reasonable probability that, but for counsel's advice, he would not have accepted the 
plea."); United States v. Farley, 72 F.3d 158, 165 (D.C. Cir. 1995). As explained in m, 
123 Idaho at 80, 844 P.2d at 709, "The constitutional requirement for effective assistance 
of counsel is not the key to the prison for a defendant who can dredge up a long series of 
examples of how the case might have been tried better." 
C. Legal Standards Applicable To Summary Dismissal Under Idaho Code 4 19- 
Idaho Code Section 19-4906(c) authorizes summary disposition of an application 
-- 
.- .-- 
for post-conviction relief. Summary dismissal of an application pursumt to I.C. 5 19- 
4906 is the procedural equivalent of summary judgment under I.R.C.P. 56. Stale v. 
LePane, 138 Idaho 803, 806, 69 P.3d 1064, 1067 (Ct. App. 2003). I.C. 5 19-4906(c) 
provides: 
The court may grant a motion by either party for summary disposition of 
the application when it appears from the pleadings, depositions, answers to 
interrogatories, and admissions and agreements of fact, together with any 
affidavits submitted, that there is no genuine issue of material fact and the 
moving party is entitled to judgment as a matter of law. 
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Summary dismissal is permissible only when the applicant's evidence has raised no 
genuine issue of material fact, which, if resolved in the applicant's favor, would entitle 
the applicant to the requested relief. If such a genuine issue of material fact is presented, 
an evidentiary hearing must be conducted. Gonzales v. State, 120 Idaho 759, 763, 819 
P.2d 1159, 1163 (Ct. App. 1991); Hoover v. State, 114 Idaho 145, 146,754 P.2d 458,459 
(Ct. App. 1988); Rarnirez v. State, 113 Idaho 87,89,741 P.2d 374,376 (Ct. App. 1987). 
Conversely, the "application must present or be accompanied by admissible 
evidence supporting its allegations, or the application will be subject to dismissal." 
Goodwin v. State, 138 Idaho 269, 272, 61 P.3d 626, 629 (Ct. App. 2002) review denied 
(2003); LePage, 138 Idalio at 807, 69 P.3d at 1068 (citing m, 125 Idaho at 647, 873 
P.2d at 901). Allegations are insufficient for the grant of relief when they do not justify 
relief as a matter of law. Stuart v. State, 118 Idaho 865, 869, 801 P.2d 1216, 1220 
(1990); Cooper v. State, 96 Idaho 542, 545, 531 P.2d 1187, 1190 (1975); Remington v. 
a, 127 Idaho 443,446-47, 901 P.2d 1344, 1347-48 (Ct. App. 1995); Dunlav v. State, 
126 Idaho 901,906, 894 P.2d 134, 139 (Ct. App. 1995) (police affidavit was suflicient to 
support issuance of search warrant, and defense attorney therefore was not deficient in 
-- - 
failing to move to suppress evidence on the ground that warrant was illegally issued). 
Bare or conclusory allegations, unsubstantiated by any fact, are inadequate to 
entitle a petitioner to an evidentiary hearing. m, 125 Idaho at 647, 873 P.2d at 901; 
Baruth v. Gardner, 110 Idaho 156, 159, 715 P.2d 369, 372 (Ct. App. 1986); Stone v. 
State, 108 Idaho 822, 826, 702 P.2d 860, 864 (1985). If a petitioner fails to present 
-
evidence establishing an essential element on which he bears the burden of proof, 
summary dismissal is appropriate. Mata v. State, 124 Idaho 588, 592, 861 P.2d 1253, 
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1257 (Ct. App. 1993). Where petitioner's affidavits are based upon hearsay rather than 
personal knowledge, summary disposition without an evidentiary hearing is appropriate. 
Ivev v. State, 123 Idaho 77,80-81, 844 P.2d 706,709-10 (1993). 
D. To The Extent Person Seeks To Be Resentenced Or To Withdraw His Guilty Plea 
Based Upon A Complaint About The Content Of The 2002 PSI Apparently 
Retained BY The Idaho Department Of Correction, His Post-Conviction Claim Is 
Procedurallv Barred Under I.C. 6 19-490Ilb) 
Person is procedurally barred from seeking to strike the entire PSI or withdraw his 
guilty plea by virtue of his failure to ask for either in the underlying criminal case. Idaho 
Code section 19-4901(b) limits post-conviction relief as folIows: 
This remedy is not a substitute for nor does it affect any remedy incident 
to the proceedings in the trial court, or of an appeal from the sentence or 
conviction. Any issue which could have been raised on direct appeal, but 
was not, is forfeited and may not be considered in post conviction 
proceedings, unless it appears to the court, on the basis of a substantial 
factual showing by affidavit, deposition or otherwise, that the asserted 
basis for relief raises a substantial doubt about the reliability of the finding 
of guilt and could not, in the exercise of due diligence, have been 
presented earlier. 
Idaho Criminal Rules 36 and 32, respectively, deal with correction of clerical 
errors and the standards governing the contents and disclosure of presentence 
-. - 
- 
- 
investigation reports. A motion to withdraw a guilty plea must be made under I.C.R. 
33(c), which after sentencing may be granted where the defendant establishes such is 
necessary "to correct manifest injustice." There is no mle that allows the judicial branch 
to recall a PSI from the executive branch's Department of Correction. In the underlying 
criminal case, Person did not seek to strike the old presentence report or otherwise have it 
purged from his IDOC file, nor did he seek to withdraw his guilty plea. 
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Rather, he filed a motion, styled "Motion to Correct Clerical Mistake by 
Retracting 2003 PSI Pursuant to I.C.R. 36 and I.C.R. 32." During the February 10,2006, 
hearing on Person's "Motion to Correct Clerical Mistake by Retracting 2003 PSI 
Pursuant to I.C.R. 26 and I.C.R. 32," he denied he wanted to strike the PSI or have his 
guilty plea withdrawn: 
Q; Now, you're not asking that the Rule I1 be set aside, are 
you? 
A: No, ma'am. 
Q: And specifically are you just asking that the statements that 
were in the PSI that were suppressed be redacted from the PSI? 
A: That's correct. 
(#32998, Motions Hr'g Tr., p.4, Ls.7-13.) The transcript of proceedings on Person's 
motion reflects Person claimed the Idaho Department of Correction (IDOC) "pulled the 
old PSI out of my old record to put it into my new record. (#32998, Motions Hr'g Tr., 
p.3, Ls.10-11.) Person said he did not want the old PSI used against him by the IDOC. 
(#32998, Motions Hr'g Tr., p.2, L.17 - p.4, L.6). However, Person expressly rejected 
withdrawal of his guilty plea or having the old PSI destroyed. As his counsel explained: 
-- 
And as Mr. Person states on the record, he's not asking that the PSI 
be totally destroyed; he just wants the statements that were suppressed by 
the Supreme Court or by the appellate court to be redacted from that PSI 
and that they have no further adverse effect on him, that they were 
erroneously brought back and included in his sentencing packet. 
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(#32998, Motions Hr'g Tr., p.11, Ls.2-9.) The only basis for Person's motion was his 
claim that "the prison system's use of the unredacted PSI from the prior case violated Mr. 
Person's Fifth Amendment right against self-in~rimination."~ 
Because Person could have filed a motion to withdraw his guilty plea, but did not, 
and specifically disavowed a desire to do so, "the issue is forfeited." I.C. 5 19-4901(b). 
The issue may not be considered in post conviction proceedings because the mere fact 
that the old PSI remains in the possession of the IDOC does not raise "a substantial doubt 
about the reliability of the finding of guilt" and the claim could clearly have been 
presented earlier. I.C. 19-4901(b). Accordingly, Person's UPCPA claim seeking 
resentencing, credit for time served ('perhaps following withdraw of his guilty plea), or 
leave to file a Rule 35 motion (Pet. p.5), should be dismissed as proceduratly barred. 
E. Person's Claim That Trial Counsel's Conduct In Advising Him No PSI Would Be 
Made A Part Of The Sentencing Process Induced Him To Plead GuiltV And That 
Such Constituted Ineffective Assistance Of Counsel Mereiv Because The IDOC 
Retained A Copv Of The Old PSI Is Bare And Conclusorv, Failing To Show 
Deficient Performance, Let Alone Preiudice, And The State Is Entitled To Summary 
Dismissal 
1 The old presentence report contains only one brief reference, under the "Official 
Version," to Person's statement to Detective Pat Schneider in which he claimed he held 
Eric Christensen down while Joi Reno slit his throat, which was subject to suppression 
under the exclusionary rule. (PSI, p.2) All other statements by Person regarding the facts 
of his crime were made directly to the presentence investigator long after Person's 
custodial interview. Because the only statement attributable to Person's custodial 
interview after his invocation of his right to counsel was not used as evidence against him 
at trial, Person's Fifth Amendment rights were not violated. The statement was not 
considered by the court at sentencing after remand. The mere fact that a post-invocation 
of the right to counsel statement is contained in Person's presentence report retained by 
the IDOC does not merit any form of relief. The Fifth Amendment is not a shield that 
prevents the Executive Branch from being aware of the facts of Person's crime for 
purposes of prison programs and security. 
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Even if Person's UPCPA claim were not time-barred and procedurally barred, his 
claim is not cognizable under Strickland. 
Person alleges when he "agreed to enter his plea of guilty it was with the specific 
understanding that no PSI would be made a part of the sentencing process." (Pet. p.4 
(713).)2 The September 9, 2005, plea agreement, contained in the record of the 
underlying criminal case, reflects "[tlhe parties further waive any presentence 
investigation and ask the Court to impose the stated sentence on September 9, 2005. 
(#32998, R., p.102.) Plainly, the parties only contemplated that an updated presentence 
report was unnecessary and that Person be immediately sentenced to prison for fie 
years, with fifteen years fixed. (#32998, R., pp.101-102.) Consistent with Person's 
September 9, 2005, plea agreement, he received the sentence he requested - fifty years 
with fifteen years fixed - on September 9, 2005, without the benefit of a presentence 
report. 
Person has failed to raise a genuine issue of material fact regarding deficient 
performance, let alone resulting prejudice, under Strickland. There is no deficient 
performance because the plea agreement waived production of a presentence report prior 
- - 
to imposition of sentence on remand. There is no prejudice because, even if deficient 
performance were assumed auguendo, nothing attributable to counsel's conduct showed 
"a reasonable probability that, but for counsel's unprofessional errors, the result of the 
proceeding would have been different." Strickland, 466 U.S. at 694 (emphasis added). 
Person complains about the mere fact that the IDOC retained a copy of his old PSI, he is 
not complaining about the result of the plea process by which he obtained the sentence he 
2 The unnumbered paragraphs, exclusive of headings, have been numbered consecutively 
for ease of reference. 
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requested and is currently serving. His post-conviction challenge is outside the scope of 
Sixth Amendment claims cognizable under Strickland and qill. Person is not entitled to 
an evidentiary hearing, m, 125 Idaho at 647, 873 P.2d at 901, and s m q  
dismissal is appropriate, 124 Idaho at 592, 861 P.2d at 1257. Accordingly, 
Person's ineffective assistance of counsel claim should be summarily dismissed 
CONCLUSION 
Person's petition is untimely, his claim is procedurally barred, and his ineffective 
assistance of counsel.claims fail to raise a genuine issue of material fact. The state is 
therefore entitled to summary dismissal pursuant to Idaho Code §§ 19-4901(b), 19- 
4902(a), 19-4906(c), and 1.R.C.P 56(c). The state requests that this court grant the state's 
Motion for Summary Dismissal for all of the reasons set forth above. 
DATED this 30' day of May 2007 
Deputy Attorney General and Special 
Prosecuting Attorney for Boise County 
- 
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NOTICE OF HEARNG - Page 1 
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1 I3EBBY CERTIFY that on this 5' day of June 2007,I caused a true and correot 
copy of the foregoing NOTICE OF HEARING to be placed in .the United States mail, 
postage prepaid, addressed to: 
John A. Miller 
Miller and H m  
Attorney for Mark A. Person 
1401 Shoreline Dr., Ste 3 
Boise, ID 83702 
NOTICE OF HEARRVG -Page 2 
7 5  
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A& 2 3 xQQ7 bRIGIhlAL 
J B ~ R ~  ~ e k l l e r  
Ada m l l e r  & Harr 
Attorneys at Law 
1401 Shoreline Dr., Ste. 3 
Boise, ID 83702 
Telephone (208) 336-3553 
Facsimile (208) 331-6618 
Idaho State Bar #5821 
DI~AIGT COURT BOISE COUW, IDAHO 
Rewrded in B o o k P a g e -  
Filed JUL 1 7 2007 - NO. 
Attorneys for Petitioner 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BOISE 
MARK A. PERSON, 
PETITIONER, 
vs . 
I Case No.: CVPC2007-48 
AMENDED NOTICE OF HEARING 
ON RESPONDENT'S MOTION FOR 
SUMMARY JUDGMENT 
THE STATE OF IDAHO, I 
TO the Court and Counsel: 
RESPONDENT. 
NOTICE IS HEREBY given that the Court will call up 
- - 
--- - -- 
Repondent's Motion for Surrmary Judgment for hearing in the 
. . 
courtroom of the above;entitled Court on the 2oth day of 
, . .  
September, 2007, at the hour of 3:00 p.m. or as soon 
thereafter as counsel can be heard before the Honorable 
Judge Joel D. Horton, District Judge 
AMENDED NOTICE OF HEARING ON RESPONDENT'S MOTION FOR 
SUMMARY JUDGMENT - 1 
7 6 
DATED this /v4 day of Y.Ku[+ ,2007. 
Miller & Harr 
Attorneys for the Petitioner 
y & g _  - 
of the firm 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the tb day of 
c I , 2 0 a  I caused to be served a true and 
o G o f  the foregoing document by the method 
indicated below, and addressed to the following: 
Ralph Blount [<u.s. MAIL 
Deput Attorney General [ ] HAND DELIVERED 
P.O. Box 83720 [ 1 FACSIMILE 
Boise, ID 83720-0010 [ 1 OVERNIGHT MAIL 
AMENDED NOTICE OF HEARING ON RESPONDENT'S MOTION FOR 
SUMMARY JUDGMENT - 2 
John A. Xi3-1- 
MXLLER & IIARR 
Attorneys at Law 
1401 Shoreline Dr., Ste. 3 
Boise, ID 83702 
Telephone (208) 336-3553 
Facsimile (208) 331-6618 
Idaho State Bar #5821 
DISTRICTCOURT BOISE COUNTY, IDAHO 
, Recorded in Book-- -Sag-  
"Id SEp - 6 2007 - No. 
Attorneys for  Pet i t ioner 
I 3  THE DISTRICT COURT OF TEE FOURTH JUDlCLAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BOISE 
MARR A. PERSON, 
Petitioner, 
C a s e  No. : CVPC2007-48 
MOTIOB TO STAX 
COMES NOW the Petitioner Nark A. Person, by and 
through his counsel of record, Miller & Harr, and hereby 
. 
moves this court for a stay in this proceeding on the 
grounds set forth below: 
1. On or about July 17, 2006, Petitioner Mark 
Person filed an appeal to the Idaho Supreme Court from the 
district court's Memorandum ~ecision and Order denying Mr. 
Person's motions to redact the suppressed statements from 
the Presentence Investigation Report and his Motion for 
MOTION TO STAY - 1 
ORIGINAL 
Reduction of Sentence Pursuant to Z.C.R. 35. (State of 
Idaho v. Mark Person, Supreme Court Docket No. 32998). 
2. On or about March 1, 2007, Person filed a 
Petition for Post Conviction Relief based upon a claim of 
(A) ineffective assistance of counsel in that counsel 
failed to inform him that one of the conditions of the plea 
agreement was either not included therein or beyond the 
scope of the court to grant and (E) counsel's ill advice 
that Petitioners time to file for Post Conviction Relief 
was tolled by the aforementioned appeal. 
3. On or about May 31, 2007, the State filed a 
Motion for S m a r y  Dismissal of Person's Post Conviction 
Relief Petition. A hearing was scheduled for September 20, 
2007. 
4. Petitioner's appeal was accepted for review by 
the Supreme Court and a decision is imminent. 
5 
----A Some or all of the issues to be presented -- in 
the September 20, 2007 hearing will be addressed and 
resolved by the Supreme Court forthwith. The Petition may 
well be withdrawn or, at the least, guidance will be given 
this court for review and disposition. 
6. Granting this Motion to Stay will conserve 
judicial resources. 
MOTION TO STAY - 2 
Sep ~ 0 6  2007 3:38PM Miller SI Harr 12UUJ 331-661~ 
. , 
. ... 
. 
. .. 
WHEREFORE, Petitioner Mark A. Person, prays that this 
Court stay this action pending the outcome of the Appeal in 
State of Idaho v. Mark A. Person, now pending in the 
Supreme Court of Idaho. 
DATED this ~4 day of Se&-\ec 2 O o t 7 .  
M I L L E R  & HARR 
Attorneys for the Petitioner 
By: ///w& 
John P Miller, of the firm 
CERTIFICATE OF SEKVICE 
% I BEREBY CERTIFX that on the day of 
l ' - ~ b a _ . ~  , 2 0 a  I caused to be served a true and 
corrdct copy of the foregoing document by the method 
indicated below. and addressed to the following: 
Ralph Blount CW:S .  MAIL 
Deputy Attorney General [ ] HAND DELTVERED 
Pn. aox-8-tk- E-&-FASSIWLLEL--- .~. 
Boise, ID 83720-0010 [ 1 OmRNIGI-IT MAIL 
MOTION TO STAY - 3 
Sess~on: Horton092007 Page 1 
' i 
-< 
Sevssion: Horton092007 Division: DC Courtroom: CR510 
Session Date: 2007/09/20 Session Time: 08:24 
Judge: Horton, Joel D. 
Reporter: Starr, Vanessa 
Clerk(s) : 
Gagnepain, Melanie 
State Attorneys: 
Blount, Ralph 
Harmer, Ben 
Public Defender(s): 
Simonaitis, David 
Prob. Officer(s) : 
Court interpreter (s) : 
Case ID: 0002 
Case Number: CVPC2007-48 
Plaintiff: PERSON, MARK 
Plaintiff Attorney: Miller, John 
Defendant: STATE OF IDAHO 
Co-Defendant (s) : 
Pers . Attorney: 
State Attorney: Blount, Ralph 
Public Defender: 
2007/09/20 
15:09:54 - Operator 
Recording: 
15:09:54 - New case 
STATE OF IDAHO, 
15:10:25 - State Attorney: Blount,'Ralph 
argues the motion for summary dismissal. 
15:13:09 - Plaintiff Attorney: Miller, John 
responds. 
15:16:34 - State Attorney: Blount, Ralph 
replies. -- - - 
15-:18:54 - Judge: Horton, Joel D. 
addresses the motion to stay. 
15:19:07 - Judge: Horton, Joel D. 
notes counsel met in chambers with the Court. 
15:19:27 - Plaintiff Attorney: Miller, John 
rndicates the case does not need to be stayed. 
15:19:34 - Judge: Horton, Joel D. 
discusses the unusual, original proceedings. 
15:21:35 - Judge: Horton, Joel D. 
does not reach the merits of the oetitioner as the Court con 
curs that the 
15:21:51 - Judge: Horton, Joel D. 
Session: Horton092007 
\ 
Page 2 
-- 
case is time barred. 
- 
15:22:34 - Judge: Horton, Joel D. 
arants the motion. directs counsel for the State to submit a 
- 
n order. 
15:22:51 - Owerator 
Stop recording: 
MSTRICTCOURT BOISE COUNT(, IDAHO 
lnWPa90---- 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL, DISTRICT OF 
THJ2 STATE OF IDAHO, IN AND FOR THE COUNTY OF BOISE 
MARK A. PERSON, f 
Petitioner, 
i 
) Case No. cV 2007-00048 
VS. 
STATE OF IDAHO, 
) 
) ORDER G W T I N G  RESPOX'ENT'S 
) MOTION FOR SUMMARY DISMXSSAL 
) ANDJUDGMENT 
Respondent. 
) 
) 
The above entitled maner having come before this Court for hearing on the State's Motion 
.- 
for Summary Dismissal on the 20* day o f  September 2007, wherein the Petitioner was 
-- - 
represented by John A. Miller and the Sate  was represented by Ralph R Blount, Deputy 
Attorney General and Special Proseouting Attorney for Boise County. Tl~is Court has considered 
the argument of the parties, the Pextion, Answer, Motion for Summary Dismissal, and 
supporting brief, and has taken judicial notice of the record, transcripts, PSI, and exhibits from 
the underlying criminal case, State v. Person, Boise County Case No. 2001-701, appealed as 
Idaho Supreme Court Docket Nos. 29517 and 32998. Afier discussion on The record in open 
ORDER GRANTING RESPONDENTS MOTIOW FOR SUMMARY DISMISSAL AND 
JUDGMENT (PERSON) -Page I 
S t y .  11. Z U U i  8 : 4 2 A M  1 U  A I I N Y  B t N  CKIMUIV 
court, this Court grants the state's Motion for Summary Dismissal for the reasons set forlh on the 
reoord by this Court. 
IT IS HEREBY ORDEWD that Petitioner's Post-Conviction Petition is hereby 
SUMMARILY DISMISSED and JUDGMENT is entered in favor ofthe State of Idaho. 
DATED this a day of $?**hw 2007. 
CLERK'S CERTIFICATE OF SERVICE 
I HEN3BY CERTIFY that on t h i s g  day of & ~ & 2 0 0 7  I mailed a true and 
correct copy of the foregoing ORDER GRANTING RESPONDENT'S MOTION FOR 
SUMMARY DlSMISSAL AND JUDGMENT to: 
John A. Miller ~ u . s .  Mail postage prepaid 
Counsel for Mark A. Person 
1401 Shoreline Dr., Ste. 3 
Boise, ID 8370.2 
Ralph R. Blount Mail postage prepaid 
Deputy Attorney Gmeral 
Criminal Law Division 
E P - L B o X 8 3 7 2 - b - -  -..- 
Boise, ID 83720-001 0 . , 
. . 
I : 
ORDEkl GWTnirG RESPONDENT'SMOTIONFOR S U W Y  DISIWSSAL AND 
JUDOMENT (PERON) -Page 2 
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09 /21 /2007  FRI 0 7 : 5 4  [TX/RX NO 72981 
MARK A. PERSON # 68322 
I.C.C. ti POD 214-8 
Post Office Box 70010 
Boise, Idaho 83707 
Petitioner-Appellant pro se 
- 7 
DISTRICT COURT BOISE COUNT/, IDAHO 
Recorded in Book-Page- 
"led O C T  1 8 2007 - 
A NO. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BOISE 
MARK A. PERSON, 
Petitioner-Appellant, 
1 
) CASE NO. CV&P-€=WS - ~ 0 0 1 .  V8 ' 
) 
\ 
I 
-vs- ) PETITIONER'S VERIFIED MOTION 
) TO PROCEED IN FORMA PAUPERIS 
THE STATE OF IDAHO, ) ON APPEAL 
1 
Respondent-Appellee. ) 
STATE OF IDAHO ) 
: ss. 
COUNTY OF ADA ) 
COMES NOW, MARK A. PERSON petitioner-appellant pro se, in  the above entitled 
matter; and, who, respectfully moves this Honorable Court for an Order allowing the party 
- 
to proceed in forma pauperis during -. these appeiiate proceed~ngs. 
. -- 
The petitioner-appellant's motion is predicated upon his incarceration, past and 
present indigency, and the included affidavit of inability to pay the costs and fees 
associated herewith: 
AFFIDAVIT OF INABILITY TO PAY COSTS AND FEES 
MARK A. PERSON, after first being duly sworn upon his oath, deposes and says: 
1.  YOUR AFFIANT is the petitioner-appellant in these proceedings and brings this 
appeal in good faith, absent any purpose to harass or impede the respondent. 
VERIFIED MOTION TO PROCEED IN FORMA PAUPERIS ON APPEAL - Page 1 of 3. 
2. AFFIANT is unable to pay the normal fees and costs associated with the appeal of 
this action or to provide security therefore; and, in support thereof AFFIANT proffers the 
following proof of poverty: 
3. YOUR AFFIANT has been continousiy incarcerated since his arrest some six (6) 
years ago, and AFFIANT has been adjudged throughout each and ail of the underlying 
proceedings; and, he remains so today: 
4. YOUR AFFIANT is not currently employed within the prison system and has a total of 
~ d '  
$ .7d , in his inmate trust account at the present time. 
5. YOUR AFFIANT possesses no automobiies, real property, or other assets of any real 
value beyond a three (3) year old television, a three (3) year old radio, and a box fan, 
two years of age. AFFIANT has no savings accounts, stocks, bonds, checking accounts, 
t f f l  
and has a balance of ,72 in the AFFIANT'S inmate trust account at this time. 
FURTHER sayeth YOUR AFFIANT naught 
DATED this 1 6th day of OCTOBER 2007. 
SUBSCRIBED and SWORN to before me this 16th day of OCTOBER 2007., 
- - - 
STATE OF IDAHO 
*** SEAL *** 
Residence: 
Commission ~xpires:q 110 l f i  1. 
VERIFICATION 
I, DO HEREBY CERTIN and AFFIRM that the individual who attested to and signed 
the foregoing document is known to me to be Mark A. Person and, that the present amount 
VERIFIED MOTION TO PROCEED IN FORMA PAUPERIS ON APPEAL - Page 2 of 3. 
8 6 
in his inmate trust account is c 7 2 4 a s  he has claimed herein and above: 
SUBSCRIBED and SWORN to by me, a Notary Public, 
*c* SEAL *** 
Residing at: 6. 
commission Expires: 9 110 I J3 I. 
VERIFIED MOTION TO PROCEED Ilr( FQRMA PAUPERIS ON APPEAL - Page 3 of 3. 
e!? 
MARK A. PERSON # 68322 
I.C.C. H POD 214-8 
Post Office Box 70010 
Boise, Idaho 83707 
Petitioner-Appellant pro se 
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DISTRICT COURT BOISE COUNT, IDAHO 
Recorded in Book P a p  
OCT' 2 '2 22007 - No. 
IN THE DISTRICT COURT OF M E  FOURW JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BOISE 
-vs- 
THE STATE OF IDAHO, 
1 ORDER WAIVING FEES 
1 AND COSTS ON APPEAL 
1 
Respondent-Appellee $ 
) 
AFIER .HAVING reviewed the petitioner-appellant's motion for waiver of fees and 
costs on appeal. as well as the supporting affidavit In th is  matter, and, thus being fully 
advised in the premises: 
IT IS HEREBY ORDBRED, ADJUDGED AND DECREED that the prepaid fees and costs, 
ORDEA WAIVING FEES AND COSTS ON APPEAL - Page 1 of 3. 
10/19/2007 FRI 13:44 ITX/RX NO 75361 8 8 
MARK PERSON # 68322 
I.C.C. H POD 214-B 
Post Office Box 70010 
Boise, ldaho 83707 
Petitioner pro se 
I DISTRICTCOURT BOISE COUNR, IDAHO 
Recorded in Book Page- 
"led O C T  2 2  2007 - No. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BOISE 
MARK A. PERSON, i District Court No. CV-PC-2007-48 
Petitioner-Appellant, j Appellate Court Docket: 
) 
-vs- ) NOTICE OF APPEAL 
) 
THE STATE OF IDAHO, ) 
I 
Respondent-Appellee ) 
\ 
1 
TO: THE ABOVE NAMED RESPONDENTS, THEIR ATTORNEY OF RECORD, RALPH BLOUNT, 
AND THE CLERK OF THE ABOVE ENTITLED COURT, MS. RORA A. CANODY: 
NOTICE IS HEREBY GIVEN THAT: 
respondent-appellees to the ldaho Supreme Court from the final judgment and Order 
denying his Petition for Post Conviction Relief, filed in the above entitled cause of action, 
September 21, 2007, in the District Court of the Fourth Judicial District, and, presided over 
by the Honorable Joel Horton, District Judge. 
2. The party has a right to appeal to the ldaho Supreme Court, and, hereby proffers 
the judgments or orders described herein and above are appealable decisions, under and 
pursuant to Rule 11(a)(2) of the ldaho Appellate Rules. 
3. A preliminary statement of the issue(s) intended to be raised on this appeal are set 
NOTlSE OF APPEAL IN POST CONVICTION PROCEEDING - Page 1 of 3. 
8 9 
out but not necessariiy limited to the following: 
A. WHETHER THE DISTRICT COURT ERRED IN DISMISSING THE PETITION IN THESE 
MATTERS AS UNTIMELY, THEREBY ABROGATING THE APPLICANT'S RIGHTS TO DUE 
PROCESS UNDER THOSE APPLICABLE PORTIONS OF BOTH THE IDAHO AND UNITED STATES 
CONSTITUTIONS. 
4. To the best of the Appellant's knowledge and belief no order has been entered 
sealing ail or any portion of the underlying record, with the exception of the normal 
restrictions associated with Presentence lnvestigative Reports, pursuant to the Idaho 
Criminal Rules. 
5. A reporter's transcript is requested: 
(b) The entire reporter's transcript as defined in 1.A.R 25(a), supplemented by the 
following: All hearings and proceedings which were heard by this court at some time other 
than during the course of the trial. 
6. The Appellant requests that the standard clerk's record on appeal, pursuant to I.A.R. 
28 be supplemented by the following documents: 1. Any and all motions, affidavits, 
exhibits, and appendices submitted by the parties, as well as a copy of the Register of 
Action. 2. A copy of the Presentence lnvestigative Reports, which are the subject of the 
issues in the underlying application for post conviciton relief and necessary to the 
e q u i t a b l e  resolution of these-matters. .- 
-- 
7. I DO HEREBY CERTIFY: 
(a) That a copy of this Notice of Appeal has been served upon the appropriate 
Court Reporter, contemporanously with this filing. 
(b)(2) That the appellant is exempt from paying the estimated transcript since he 
has been previously adjudged impoverished and continues to be so: 
(c)(2) That the appellant is exempt from paying the estimated fee for the 
preparation of the clerk's record as he has at all times relevant to these matters been held 
to be indigent: 
NOTICE OF APPEAL IN POST CONVICTION PROCEEDING - Page 2 of 3. 
9 c 
(d)(2) That appellant, for the same foregoing reasons, is exempt from paying the 
filing fee for this appeai. 
(e) That service has been made upon ail the parties required to be served 
pursuant to Rule 20 of the Idaho Appellate Rules. 
DATED this 76" day of OCTOBER 2007. 
Petitioner-Appellant pro se 
VERIFICATION 
STATE OF IDAHO ) 
: SS. 
COUNTY OF ADA ) 
MARK A. PERSON, after first being duly sworn upon his oath, deposes and says: 
That the affiant is the petitioner-appellant in the above encaptioned appeai, and, that ail 
statements in this notice of appeal are true and correct to the best of his knowledge and 
belief. 
DATED this 16th day of OCTOBER 2007. 
SUBSCRIBED and SWORN to before me this 16th day of OCTOBER 2007. 
i 
i 
! 
$ 
mi 
*** SEAL *** 
Commission Expires: 9 4 0  /Dl.  
NOTICE OF APPEAL IN POST CONVICTION PROCEEDING - Page 3 of 3. 
s 3 
CERTIFICATE OF SERVICE BY MAILING 
I, DO HEREBY CERTIFY and AFFIRM that true and correct copies of the petitioner- 
appellant's Notice of Appeal and accompanying documentation were served upon opposing 
counsel and the Court Reporter by placing the same in the hands of the ldaho Correctional 
Center's paralegal, on this lEth day of OCTOBER 2007, addressed as follows: 
MR. RALPH BLOUNT 
Special Prosecuting Attorney 
OFFICE OF ATTORNEY GENERAL 
Post Office Box 83720 
Boise, ldaho 83720-0010 
Pas. 
COURT REPORTER 
Fourth Judicial District 
COUNTY OF BOISE 
%i7 o p a 3 o x  - 17-6 
Tddu CYY, Jr(& 03Lai 
MR. LAWRENCE G. WASDEN 
Attorney General 
IDAHO ATTORNEY GENERAL'S OFFICE 
Criminal Law Division 
Post Office Box 83720 
Boise, ldaho 83720-0010 
Petitioner-Appellant pro se 
CERTIFICATE OF SERVICE BY MAILING - Page 1 of 1. 
9 2  
CERTIFICATE OF MGlLING 
I hereby certify that on this ~ 3 ~ "  day of October, 2007, I 
. . ~  .- 
~ 
mailed (served), a true and correct copy of the ORDER WAIVING 
FEES AND COSTS ON APPEAL, (#cv-2007-48), pursuant to Rule 77(d) \ 
I.C.R. to; 
Mark A Person #68322 
I.C.C. H POD 214-B 
PO Box 70010 
Boise, ID 83707 
Boise County Prosecuting Attorney 
Via: Interdepartmental Mail 
Idaho Supreme Court 
Attention: Dorothy 
PO Box 83720 
Boise, ID 83720-0101 
CONSTANCE SWEARINGEN 
- --- hz ~istrict Court 
Seal : 
LN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR BOISE COUNTY 
MARK A. PERSON ) 
Defendant/AppeUant ) SUPREME COURT NO. 3L-1L911q 
) 
vs 1 CASE NO. CV-2007-48 
1 
STATE OF IDAHO ) CLERK'S CERTIFICATE OF 
PlaintiffXespondent APPEAL 
Appeal from: Fourth Judicial District, Boise County, Honorable Joel Horton Presiding. 
- 
Case number &om court: CV-2007-48 a s r z p  $5: c;?!~ 
Order or Judgement appealed from: Order Granting 
and Judgment entered September 21,2007 
Attorney for Appellant: Pro se 
Attorney for Respondent: Lawrence G. Wasden 
Appealed by: Mark A. Person 
Appealed against State, of Idaho 
Notice of Appeal filed: October 22,2007 
Amended Notice of Appeal filed: 
AppeIl'ate fee paid: None 
-- -- 
Respondent or Cross-Respondent's request for additional record filed: 
Respondent or Cross-Respondent's request for additional Reporter's Transcript filed: 
Was District Court Reporter's Transcript requested? Yes 
If so Name of Reporter: Vanessa Starr 
Constance Swearingen 
. , 
" 8 1 ~ ~ ~ 0  SUPREME COURT ~ A H O  COURT OF APPEA~S 
Clerk of the Courts PO. Box 83720 
(208) 334-221 0 Boise, Idaho 83720-0101 
CONSTANCE SWEARINGEN 
ATTN: LISA MARIE 
419 MAIN STREET 
PO BOX 1300 
IDAHO CITY ID 83631 
FILING OF CLERK'S CERTIFICATE 
Docket No. (App) PERSON, MARK A. 
v. 
34919 (Res) STATE OF IDAHO 
DISTRICT COURT BOISE COUNPI, IDAHO 
Rmrded in B o o U 8 g a  
"I* JAN f 7 2008 
BOISE 
DC Docket #: 
2007-48 
Enclosed is a copy of the CLERK'S CERTIFICATE for the aboye-entitled 
appeal, which was filed in this office on this date. 
Please examine carefully the TITLE and the CERTIFICATE and advise the 
District Court Clerk (or the Agency secretary, if applicable) AND this 
office of any errors detected on this document. 
The TITLE in the CERTIFIC.ATE must appear on all DOCUMENTS filed in this 
Court, including all BRIEFS. An abbreviated version of the TITLE may be 
used if it clearly identifies the parties to this appeal when the title is 
-- 
extremel;;;-.long. ' 
For the Court: 
STEPHEN W KENYON 
Clerk of the Courts 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF BOISE 
STATE OF IDAHO, 
1 
Plantiff/Respondent, 
SUPREME COURT NO. 34919 
vs . ? 
1 CASE NO. CV-07-48 
MARK ALLEN PERSON, 
1 CERTIFICATE OF EXHIBITS 
Defendant1 Appellant, ? 
1 
1 
I, Rora A. Canody, Clerk of the District Court of the Fourth Judicial District of 
the State of Idaho, in and for the County of Boise do hereby certify: 
The following will be submitted as an exhibit to this Record on Appeal: 
(1) EXHIBIT LIST, which contains the exhibits, which were offered or admitted 
into evidence during the trial: 
NONE 
(2) TRANSCRIPT of: 
Motion Hearings on September 20,2007 
said Court this 1' day of April, 2008. 
Constance Swearingen 
Clerk of the District Court 
17 
CERTIFICATE OF EXHIBITS 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BOISE 
STATE OF IDAHO, 1 
) 
Plantiff'Respondent, 1 SUPREME COURT NO. 34919 
1 CASE NO. CV-07-48 
VS. 1 
) 
MARK ALLEN PERSON, 1 
DefendantIAppelant, 
1 
) CLERK'S CERTIFICATE 
I, Rora A.Calody, Clerk of the District Court of the Fourth Judicial District of the 
State of Idaho, in and for the County of Boise, do hereby certify that the foregoing 
Record in this cause was compiled and bound under my direction and is a true, correct, 
and complete Record of the pleadings and documents requested by Appellate Rule 28. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of 
the said court this 1" day of April, 2008. 
Constance Swearingen 
Clerk . of the District Court - 
4 
CLERK'S CERTIFICATE 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BOISE 
STATE OF IDAHO, 1 
) 
Plantiff/Respondent, ) SUPREME COURT NO. 34919 
1 
VS. 1 CASE NO. CV-07-48 
) 
MARK ALLEN PERSON, 1 CERTIFICATE OF SERVICE 
1 
I, Rora A. Canody, Clerk of the District Court of the Fourth Judicial District of 
the State of Idaho, in and for the County,of Boise, do hereby certify that I have personally 
served or mailed, by United States Mail, one copy of the CLERK'S RECORD ON 
APPEAL to each of the Attorileys of record in this cause as follows: 
LAWRENCE WASDEN MARK A. PERSON 
IDAHO STATE ATTORNEY GENERAL PRO SE 
P.O. BOX 83720 I.C.C. H POD 214-B 
Boise, ID 83720-0010 PO BOX 70010 
BOISE, ID 83707 
April 1,2008 Constance Swearingen 
Clerk of the District Court 
CERTIFICATE OF SERVICE 
